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P-RROCEEDI-NGS
(1:35 p.m)

CHAI RPERSON M TTEN: Good afternoon, |adies and
gent | enmen. This is the regular public neeting of the Zoning
Conmmi ssion of the District of Colunbia for Monday, Novenber 19,
2001. My name is Carol Mtten, and joining me this afternoon
are Vice Chairman Anthony Hood and Commi ssioners Peter My and
John Par sons.

M. Bastida, d we have any prelinmnary matters
before we proceed today?

MR. BASTI DA Madanme Chairman, the staff has no
prelimnary matters today. Thank you.

CHAlI RPERSON M TTEN: Al right. One thing I'd
like to just nmove up on the agenda if we could because | think
it's sonmething that we want to postpone, is under proposed
action, Zoning Comm ssion Case No. 96-03/8901, the Buzzard Poi nt
Overl ay.

W were provided a report from the Ofice of
Pl anning that we very nuch appreciated the content but didn't
have sufficient tine to digest. Also, | noticed under new cases
filed at the back of our agenda, that we have received an
application for a time extension for the Florida Rock PUD. |
think it would be worthwhile to discuss the Florida Rock
extension in the context of the overall Buzzard Point case.

M. Bastida, do you have a sense on the tining of
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when the Florida Rock case would be ready for us to consider the
ti me extension?

MR. BASTI DA: Yes, Madanme  Chai r man. The
Applicant has requested that it will not be taken until January
because they are working with ANC and would |Iike to have the ANC
resol ution regarding that matter prior to the Comm ssion meking
a deci sion. So that nmeans -- |I'm sorry, | misphrased that.
They would be working with them so they are certain that by
January, by our regular scheduled neeting of January, 2002, a
resol uti on woul d have taken pl ace.

CHAlI RPERSON M TTEN: So that vyou're confident
that we could take up the issue at our January, 2002 regular
public neeting?

MR. BASTIDA: Yes, based on the representation of
the attorney for Florida Rock.

CHAI RPERSON M TTEN: Al right. Let nme ask Ms.
McCarthy from the O fice of Planning. First of all, do you
think it would be advantageous for us to discuss Florida Rock
and the overall overlay together, and if we were to do that,
woul d there be any detrinment to postponing consideration of the
Buzzard Point overlay to January?

M5. M CARTHY: VWhat we were just discussing is
we're recognizing that if the Applicant needs extra tinme to work
with the ANC and there's the potential that they're com ng back
with proposed nodifications or conditions, and they're not doing
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that until the January neeting of the Commi ssion, and our report
woul d have to be in ten days before that, probably we're talking
about February before we could submit a comment on the PUD
ext ensi on.

I think that we have seen there would be sone
real advantages of doing the finalization of the Buzzard Point
regs at the sanme tine because it's an anomaly to try to figure
out how to deal wth the anenity since, unlike nost PUD
amenities, it couldn't be included within the confines of that
PUD, but it does constitute a very inportant anenity and is very
linked with that project. So, it probably would be cleaner for
the Commi ssion to know what they're doing with regard to the
Fl ori da Rock project and make a final decision at the same point
in time on the Buzzard Point regs.

The other alternative is we could go ahead, adopt
the regul ation, say, in Decenber when everybody has had a tine
to look at the final version. Then, depending on what happens
with the PUD, sinply anmend the Buzzard Point regulations to
i nclude the provision dealing with the anenity.

So, we could work it either way, whatever is the
Conmmi ssi on's pl easure.

CHAI RPERSON M TTEN:.  Ckay. Just to add sonething
else to the mx, | don't recall precisely, and maybe you can
hel p ne. Do we have a pending application for an extension of
the Capitol Point PUD as well?
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MS. McCARTHY: Yes, we do.

CHAI RPERSON M TTEN:  And just to kind of consider
all of these things at once, when do you think that's going to
be com ng forward?

MS. McCARTHY: The understanding that we have
with the Applicant is that they would not go forward with an
extension of the PUD as it now exists and that we would not
support an extension of the PUD as it now exists. So, they
wanted to do a redesign of that project.

They were hoping that they would be closer to
finding a tenant by this point in tine in order to do that in
conjunction with the tenant, but we can't leave it, you know,
for too nmuch |onger an extended tine. So, we actually had
di scussed, we were in the process of setting up a neeting with
the Applicant and tal king about what sorts of design changes in
nore specific and what could be accommdated within that tine
frame, even if they don't have a tenant in hand.

CHAI RPERSON M TTEN: Do you think if we postponed
consideration of the Buzzard Point overlay to February, we knew
we were going to have the Florida Rock extension for our
February neeting, do you think that having that as a target
m ght get the Capitol Point folks, to give thema target to work
towards so that we can | ook at all of this?

MS. M CARTHY: Yes, | think that would be a
doable time frane.
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CHAI RPERSON M TTEN: Okay. Then | woul d propose
to the Commi ssion that we would just defer consideration of the
Buzzard Point case until our February public nmeeting. |Is there

any problemw th that? Okay, thank you.

I'd also like to add sonething to the agenda
under hearing action. Under hearing action, we have Zoning
Conmi ssion Case No. 00-27M and we'll talk about the substance

of it when we get to it. We also have a proposed nmap anendnent
fromthe Ofice of Planning that has now been assigned Case No.
01- 33TA.

I would suggest that we take that up as letter B
right after we talk about the rezoning case on Square 37, and
that would re-letter each item underneath to be one higher, so
t hat Zoni ng Conmi ssion Case No. 01-33TA would be B under hearing
action.

Al right, we'll turn to the mnutes now, M.
Bast i da.

MR. BASTIDA: The staff has provided the mnutes
of the meeting of Septenber 17, 2001 and request action by the
Conmmi ssi on.

MR.  HOOD: Madane Chair, may | just add on the
Septenber mnutes, | don't recall you abstaining under item four
action on the public neeting mnutes of July 16.

CHAI RPERSON M TTEN: Right, | agree. It's very
rare that | abstain, so | don't think I would do that over sone
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mnutes. So, | think that just needs to be verified.
MR. HOOD: | think what it was, Madanme Chair, |I'm
not sure. Wre you present, or were you ill?

CHAI RPERSON M TTEN:  No, | was present there.

MR. HOOD: Ckay.

CHAI RPERSON M TTEN: I  have sonme editorial
changes that |1'd like to propose, but one substantive thing is
under proposed action on the 17th of Septenber. W did agree by
consensus to table proposed action on Case No. 01-04M which is
the human rights canpai gn PUD anendnment for 1616 Rhode Island
Avenue.

Then on the consent calendar, letter B. It's a
simlar case. In that case, the caption shouldn't include 01-
04M because an extension of the original PUD, it wasn't an
extension with the amendment. That was a nodification. So, the
case is 98-12M 88/ 32C.

Wth those changes, | would nove approval of the
m nutes of Septenmber 17, 2001. 1Is there a second?

MR. PARSONS: Second.

CHAI RPERSON M TTEN: Any discussion? W have a
notion and a second to approve the neeting m nutes of Septenber
17, 2001. All those in favor, please say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please say
no.
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(No response.)

CHAI RPERSON M TTEN: M . Bastida?

MR. BASTIDA: The staff will record the vote four
to zero, Ms. Mtten noving, M. Parsons second, and M. May and
M. Hood voting on the affirnmative. The staff doesn't have a
proxy from M. Hannahan.

CHAlI RPERSON M TTEN: Thank vyou. And next, we
have the minutes of the October 15, 2001 public neeting.

MR HOQOD: Madane Chair, in these minutes on
October 15, | had nmentioned a set-up of a neeting between the
DOES and the local business office, the Ofice of Planning and
O fice of Zoning and three Council nenbers. There's no nention
of that anywhere in the ninutes. I would like for that to be
added to the m nutes.

CHAI RPERSON M TTEN: Very good. Any ot her
changes or nodifications?

MR. PARSONS: | nove approval .

MR. MAY: Second.

CHAI RPERSON M TTEN: W have a nmotion and a
second to approve the mnutes of our October 15, 2001 with the
addition that M. Hood requested. Al those in favor, please
say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN:

Those opposed, please say no.
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(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR.  BASTI DA: Madame Chairman, the staff will
record the vote four to zero, M. Parsons noving and M. My
second, and M. Hood and Ms. Mtten voting on the affirmative.
M . Hannahan not present, no voting.

CHAlI RPERSON M TTEN: Thank vyou. Now we'll turn
to the status report fromthe Ofice of Planning.

MS. M CARTHY: Good afternoon, Madanme Chair and
Conmi ssi oners. I think that everything is pretty self-
explanatory in the report.

As you can see, in addition to the five issues
that we have before you today for set-down, there are two --
well, there are four, I'm sorry, that are anticipated for next
nmont h, including the antenna regul ations, a possible PUD at St.
El i zabeth's, the Gateway Square, and some admi nistrative changes
to the Zoning Regulations. Oh, I'msorry, and depending on the
outcome of our discussions with the D.C. Building Industry
Association, a possible modification of the regulations wth
regard to PUD nodifications.

CHAI RPERSON M TTEN: Okay. It sounds like we're
goi ng to be busy.

MS. M CARTHY: Oh, |I'm sorry, and | left out
PDR s for historic churches and synagogues. We've conmpl eted
very extensive research on that, and the first draft of a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

proposal . So, | think we can definitely bring that to the
Conmi ssi on next Decenber as well.

CHAI RPERSON M TTEN: Ckay. Let nme just neke a
request on behalf of the Conm ssion. It's not new, but the
busier we get, the nmore difficult it is to digest material that
cones in at the last mnute. So, to the extent that you could
insure that we don't receive materials at the last mnute, we'd
appreciate it.

MS. McCARTHY: We will try our best.

CHAI RPERSON M TTEN: Thank you. Any questions
for the Ofice of Planning?

Hearing action. We'll nove to the first case,
which is Zoning Comni ssion Case No. 00-27M which is the zoning
consi stency case for Square 37. Here again, we've received a
Il ot of correspondence at the last ninute. I"I'l turn to the
O fice of Planning to get us started.

MS. M CARTHY: Ckay. This case was a petition
that asked for the rezoning of the south part of Square 37. I
think I'l'l have M. Jackson go through the specific proposal for
the rezoning, and then mybe some observations about sone
correspondence that's cone in with regard to the proposal.

CHAI RPERSON M TTEN:  Thank you.

MR.  JACKSON: Madanme Chair, menbers of the
Conmi ssion, this submission is based on a petition received in
the Ofice of Zoning on behalf of James Pedas, corner of Lot
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855, requesting the Zoning Conmission to initiate steps to
change the zoning of Lots 810, 811, 831, 836, 837, and 855 on
Square 37 from R1-B to a classification nore consistent with
the generalized | and use plan of the Conprehensive Pl an.

The properties are surrounded by a nunber of
zoning districts. If you turn in the staff report to page two,
this runs through a litany of existing zoning surrounding this
property, and sonme end-fill zoning. As you'll notice, the range
of zoning options in the vicinity ranges from R5-B all the way
to CR I think it would be wuseful to also turn to the
Attachnent 1, which is a mp of the area, which describes
basically the zoning that surrounds the property.

I think it's inportant to note that the subject
property is zoned R5-B and is surrounded on two sides by
residential zoning districts R 5-D and R5-D. On the north and
east are two primarily residential districts, which are G2-C
and CR There is also a C2-C to the southwest along
Pennsyl vani a Avenue.

The O fice of Pl anni ng | ooked at t he
Conpr ehensive Plan, which allows for a mx d zoning in this
ar ea. The long-range plan calls for a conbination of high
density residential and medium density commercial. This allows
for a mx of land uses on the site. However, the current Zoning
regul ati ons do not include any provisions that actually require
a mx of uses.
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That is to say, you can put in place zoning
districts that allow a range of uses, but there's no requirenent
that there actually a m x of uses on the site. It could be al
commercial or it could be all residential and so forth.

Based on our analysis of the existing conditions,
t he Conprehensive Plan, and sonme of the |ong-range goals that
were identified in the earlier Wst End study, which actually
was the basis for nmost of the rezonings in the area, we see that
several things have not occurred with regard to | and use changes
within the area enbodi ed by Square 37.

In the original Wst End plan, the goal was to
guide developnent in the Wst End such that it becane
predom nantly residential. The new development would be
primarily medium to high density residential structures, but
include retail and office facilities to serve the i Mmedi ate area
and to retain enploynent opportunities.

Again, this plan is based from 1994, but | think
it was the basis for the rezoning changes that have occurred
since that tinme. Oh, 1974, |'m sorry.

One of the goals in that plan was to provide high
density residential, but that the first two floors would be
nei ghbor hood serving conmercial and enploynent opportunities.
As of today, that pattern has not been presented. We do not
feel that going with one of the higher commercial zones will
actually result -- could be anticipated to result in the type of
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residential developnent that we feel is what was intended for
the area based on these | ong range plans.

So, based on our analysis, we | ooked at
-- although we support consistency, we think that strict
consi stency could potentially result in excess of comercial
of fice devel opment that would be inconsistent with the conmunity
goals for the area. These goals include, but are not limted
to, supported developnents that provide |ong-term residential
opportunities, encouragenent of the provision of nore small
scal e nei ghborhood serving comrercial enterprises, limts on
of fice devel opnent, and encouraging future construction that is
sensitive in scale and matching to the existing structures in
this close urban setting.

Therefore, because of this, OP is recomending
nodi fications to existing zoning categories. The principal goal
of our efforts would be that this area were to be primarily
residential devel opnment. That is, the southern half of Square
37 would be, when it's redeveloped, would be redevel oped as
primarily residential. However, there would be accessory used
on site which would consist of community service and retail,
with the option for sonme office.

The goal, as | said, in the earlier study from
1970 was to provide two floors of neighborhood serving retail
and office with residential above with the calculations we've
put in the plan. This would result in essentially the sane type
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of devel oprent.

So, as such, our proposed anendnents would
establish a new m xed use devel opnment nodel that would allow
medium to high density intensity residential development from
three to 4.5 FAR, and up to 5.5 with the PUD, allow low to
noder ate density comrercial devel opment, up to 1.5 with no PUD
i ncrease. It would generally limt the types and size of
comerci al devel opments to conmunity serving retail service and
institutional, which is library, and accessory office uses, and
l[imt office uses as a principal use, and require a mninmm of
0.5 FARR. On the first floor, it would be reserved for conmunity
serving retail .

We think sone of the weaknesses of the current
zoning regulations is that there would be no requirenent to
provide -- there's no requirenent for mxed uses, and beyond
that, no requirenent to provi de nei ghborhood serving retail. W
think that is a problemw th the zoning regulations, and we see
this as an option for that to be enployed not only in this
comunity but throughout the city.

Now, we are continuing with other studies that
are looking at issues related to this application, and we think
that our recomrendati ons today are contingent on the results of
those studies. Principal of those is |looking at the issues that
are raised by the conmmunity with regard to devel opment in the
area, of the inmpact of the current plan and anticipated
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devel opnent in the area on the neighborhood streets. Al so
| ooking at devel opnent controls to address sone of the other
community concerns about devel opnent along L Street and how it
woul d i mpact adjacent devel opnent, and seeing what other tech
changes will be required to nmke these anmendments function
effectively in our current zoning system

So, based on those proposals, we recommend
setting down the proposed proposal for R5-D pr R5-E with ANC
and that the Conmi ssion also set down a recomrendation to anend
Chapters 3 and 13 of the Zoning Regul ati ons accordingly.

CHAI RPERSON M TTEN: I know that yu are also
going to speak to some of the correspondence that we've gotten
to, but I'd |like to direct your attention to one first, which is
in order for us to take action on this today, we have to waive
our rules to accept your report. There are concerns that have

been raised about that, which |I hope you have the letter from

Ms. Kahl ow. Could you address those before we take up the
i ssue of whether we'll waive our rules?
MS. M CARTHY: Let nme address her process

concerns first, which were basically that the report canme out
too late for the comunity to respond to that. I think our
feeling is we have been neeting with the Foggy Bottom and West
End community off and on for basically a year. We've had
extensive discussions with them about that, as was w tnessed by
the letter from Mchael Thomas that we included in our
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submi ssi on. Qur feeling was that what we subnmitted was very
responsive to the concerns that that conmmunity had raised.

Wth regard to her one point about all of us
agreeing that a traffic inpact analysis is inmportant and asking
for the Zoning Conmmi ssion to wait for the conpletion of the DPW
study before considering the map anmendnent case, this is sinply
set down. Wat we are setting down is basically the | owest
density that could be considered to be consistent with the
Conpr ehensi ve Pl an.

So, our concern, which was not agreed with by
either the ANC or Ms. Kahlow, is that right now, you cannot deny
the fact that the zoning on that site is inconsistent with the
Conpr ehensi ve Pl an. VWhat we are trying to do is to nmke it
consistent, and we have sinply put sonething forward which
begi ns that process |long before this would conme to a hearing.

We expect to have the DPW study. W' ve al ready
met with DPWs consultant. They're not doing it in-house.
They're going to contract it out. W' ve gone over with them and
agreed upon a scope of work. So, | don't think that it is worth
it for the Commission to wait for that study in order to decide
on set-down.

CHAI RPERSON M TTEN: Ckay. The other thing |
noted in addition to the things that you've articulated is, in
terms of prejudicing any party, the only parties that would be
identified at this point would be the ANC. The ANC is on record
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with their resolution that they oppose a change in zoning, which
is certainly a position. | understand the biggest charge that
this Commission has is to not be inconsistent wth the
Conpr ehensi ve Pl an.

So, if there are no objections, | would waive our
rules to accept the Ofice of Planning report.

MR. HOOD: No objection.

CHAI RPERSON M TTEN: Al | right. Now, M.
Jackson, could you address sone of the other pieces of
correspondence that we've gotten, particularly from the
representatives of the owners in Square 377

M5. M CARTHY: Al'l right. Let ne just address
those briefly. The three points that | wanted to make with
regard to the letter from the Applicant's counsel or the
Petitioner's counsel, first of all, was their objection that we
had naned R5-D and R-5-E as the base zoning. If you |ook at
the petition that the Applicant submtted, the October 10 letter
that was in your package, on page two, the Applicant said, on
behal f of the owner of Lot 855, we're witing to request the
Zoning Comrission initiate steps to change the zoning applied
for, and then nentioned nore appropriate zone classifications,
such as CR, C-2-C, or possibly R-5-E

So, the classification we chose is one that was
specifically nmentioned by the Petitioner except that R-5-E would
not have pernmitted any commercial devel opnent. So, we've gone
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ahead with R5-E but we thought it was inportant that there be
some commercial possibility, particularly neighborhood serving
retail because that area is short on neighborhood serving
retail.

Wth regard to the Petitioner's observation that
we had indicated noderate density in our report when, in fact,
the classification was nmedium density, that was true. It was an
oversight in ternms of the report, but you'll notice in what
we've recommended that we're recommending 1.5 non-residential
commercial FAR be permitted, which is the commercial conponent
or the non-residential conmponent of CG2-A which is officially
listed in the zoning regulations as a nedium density conmmerci al
zone.

So, while we didn't have the actual nonenclature
right, we have incorporated a comercial |evel there which is
consonant with what the Conprehensive Plan calls for, which is
medi um density conmercial. Certainly the R5-D and R 5-E are in
consonance with the high density residential designation, which
is al so designated on this for the generalized | and use map.

Lastly, the Petitioner had expressed concern that
this was applicable only to on square but, in fact, that's one
reason why we have devised this as a subset of Chapter 13, the
nei ghbor hood comercial district overlay, because it seened to
us that, in fact, this was a major problem with a lot of the
zoning in the city. Were we were trying to encourage ni xed use
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al ong high density corridors, you can either have high density
residential, but in which case the only commercial you can have
there are accessory uses, or Yyou can have Ilow density
comercial, which does pernit residential but which doesn't
require residential. Since | think we've recognized that a
general goal of what we're trying to acconplish, especially on
nei ghbor hood commercial areas along our major corridors, is to
have high density residential right on the corridor, but to not
preclude comercial as a result of that high density conmercial
This seened |i ke the best way to acconplish that.

So, what we are anticipating is that while this
may be the first site on which this neighborhood comercial
overlay is mapped, it would be just Ilike the neighborhood
commercial overlays, just like the tree and slope overlays,
something which is available in the zoning regulations to be
mapped in other areas as it applies.

We had sort a simlar sort of circunstance when
we were deciding what to advertise for the BP overlay. There
was one property owner who wanted sonething el se advertised as
an alternative. Wuld you find it problematic in any way,
because | suspect we're going to end up talking about it in the
context of this case, advertising these alternative zoning
classifications as alternatives? Then there wouldn't have to be
at sone subsequent point, depending on the direction we took,
some re-advertisenent.
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It sort of opens it up for the full range of
di scussi on. I don't think anyone is going to misconstrue that
the Office of Planning is recommendi ng those, but it would just
be advertised as an alternative. "' m speaking specifically of
CRor CG2-C. Is that a way that we could handle it?

VS. Mc CARTHY: W felt strongly that the
densities in CR and the fact that residential and CR could be
considered to be hotel nmade it an unsuitable zone for this site,
particularly given the fairly low density residential just
across L Street, which is why we didn't recommend that or the
ot her C zones. If they Conmission wanted to do that so it had
t he benefit of a full range of discussion, we wouldn't reconmend
t hat zone, but --

CHAI RPERSON M TTEN: | under st and.

MS. McCARTHY: It's up to the Comni ssion.

CHAI RPERSON M TTEN: | understand. And | also
appreciate the fact that the nenbers of the Conm ssion haven't
had an extensive anobunt of tine to read the submi ssions that
have cone in today. W have a proposal from the Ofice of
Planning as it relates to rezoning properties in Square 37 to
either R5-D or R5-E within this new high density residential
nei ghbor hood commerci al overlay, or we could broaden that and
advertise other zones in the alternative. Can | get sone
di scussion on your feelings about that?

MR.  HOOD: Madanme Chair, | would take the latter
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and think that we would advertise it with the alternatives.
Also, in looking at this letter that was just given to us, we're
al so being asked sonething else. Wre we going to address that,
too?

CHAlI RPERSON M TTEN: Way don't you tell ne what
it is?

MR. HOOD: Just read a quick sentence. It says,
we are interested in G2-C, CR rezoning, the petition to be
heard as one case, and that the Comm ssion consider the other
case separately

CHAlI RPERSON M TTEN: Well, | nean, there is a
second case, which is why | introduced a second concept into the
m x, which is we would have to nake a text anendment to create

this new high density residential neighborhood conmmrercia

overl ay. So, that will be separate because it's not all about
Square 37. So, it will be two cases.
I was speaking specifically, and |I'm glad you

rem nded me of that, but | think we're going to pick that up as

the next item about whether or not we want to set down the

| anguage which, if we decide to set down the Ofice of
Pl anning's reconmendation in the first case, | would think it
woul d be a shoe-in for the second one. | guess right now, it's

just a question of what scope would you like the rezoning case

on Square 37 to have. So, what | understood you to say is your
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MR HOOD: VYes, I'mfine with the alternative.

CHAI RPERSON M TTEN:  You're fine with it.

24

MR. HOQD: Somewhat li ke over there wth

Buzzard's Point.
CHAI RPERSON M TTEN: All right.
MR. PARSONS: |'m not clear.
CHAlI RPERSON M TTEN:  Okay.
MR. PARSONS: Just R5 D and E, is that what

means?

he

CHAI RPERSON M TTEN: No. In addition to those

two alternatives that are being recommended by the Ofice of

Planning, it would include CR and C-2-C.

MR. PARSONS: But what were you reading fron®

MR.  HOOD: I'"'m reading from a letter dated
Novenber 19, 2001. This was actually just handed to us. Let ne
show you. You can have my copy if you didn't get one.

CHAI RPERSON M TTEN: It's from Holland and
Kni ght .

MR. PARSONS: Which piece of paper do | |ook at,
that one? I'mnot sure | can even deal with this case until |
deal with what is neighborhood commerci al . | don't understand

how we're going to set something down with an NC after it when

there is no NC

CHAI RPERSON M TTEN:  Okay.

MR. PARSONS: I don't get it. I need nore help

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

here.

CHAI RPERSON M TTEN: Okay, then let's do this.

MR.  PARSONS: | don't want to set this down is
where |I'm conming from

CHAI RPERSON M TTEN:  You don't want to set the --

MR. PARSONS: This specific case down.

CHAlI RPERSON M TTEN:  Okay.

MR. PARSONS: Until we've got something called an
NC zone.

CHAI RPERSON M TTEN:  Ckay, okay. Let's just for
the nonent just set aside the first item which is the case on
Square 37 specifically. Can we turn, then, instead to the next
item which is Case No. 01-33TA Perhaps | made an error in
that | should have put that first instead of second.

This would be the text amendment to create the
high density residential nei ghbor hood conmmerci al overl ay
district, so maybe |ead us through that, and then we'll go back

to the discussion about Square 37 specifically.

MR.  JACKSON: Al right, Madanme Chair. The
nei ghbor hood conmercial overlay, if you'll turn back to the
attachnments to the case for 0027. In the back of that is the

nei ghbor hood comercial overlay regulations, second edition
So, there is an existing neighborhood conmercial overlay
district, or group of districts.
These districts have certain characteristics in
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common, but you'll note that when you get to page 13-5, you see
that there are particular -- these districts are customized to
provide certain support to different areas of the city. For

i nstance, there's the Cleveland Park neighborhood comercia
overlay district, the Wodley Park comrercial overlay district,
and so forth.

These districts were all under the heading of
nei ghborhood conmercial overlay districts because there are
nunber of characteristics they have in comon. The princi pal
characteristic they have in conmmon is that there are a nunmber of
uses that they allow and encourage in these areas, which are
desi gnat ed under 1302.

This is what we're l|ooking at as neighborhood

serving comercial that 1is designated retail and service
establishnments that will be located on the ground floor of any
future devel opnent. They're actually listed in the zoning
regul ati ons al ready. So, our proposal is really to create
another version of this existing zoning district. The new

version is something that could be wused in a residentia
district, whereas these can only operate in commercial. That's
where the change needs to be nade.

Again, the goal is to create an area where we
know that the principle uses will be residential, high density
residential users. In support of that, in and throughout the
community, we also want there to be certain types of retail and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

service uses l|located in the first two floors. For the nost
part, the uses that we're tal king about are |listed under 1302.
Now, beyond that, we also see that there are sone

ot her uses that we would also like to encourage, and a few we'd

like to discourage. So, under our proposed anendrments, we
identify what those uses are. Qickly I'll walk through them
The first amendment, in bold on Exhibit 1, is

simply -- oh, sorry -- 13,350.7 would be in addition to the R-5-
Din our R-5-D regulations that would all ow comercial, that is,
nei ghbor hood serving uses, in high residential districts. As
currently is the case, these zoning districts do not allow
comerci al uses as principal uses.

So first, we have to put in place a provision
that allows for the creation of these overlays within R-5-D and
R-5-E. This is sinply what this says.

Then, wunder the neighborhood comrercial overlay
district, we list, again, under 1302.2 the |ist of uses that are
allowed. In Exhibit 2, we also list the uses that were allowed
as per 701.1 and 701. 4.

Ri ght now, there is no provision in there that
deals with commercial nei ghborhood overlays in high residential
districts. So, that's what 1310 on the next page does. Thi s
will be a new section that creates the high density residential
nei ghbor hood overlay district, which could be applied anywhere
in the city. Note that under our description, under 1310.1, we
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describe howthis will be applied to an area that coincides with
the subject properties and other areas as designated in the
future, zone R-5-D and R-5-E.

W also outline in 1310.2 what the additiona
purposes are beyond what already exists in the HRNC overlay
district. Those are -- they coincide again with what we're
trying to achieve in this area, to allow high density in
residential development in the interest of econom c devel opnent;
to allow low to noderate intensity neighborhood serving
conmercial uses in conjunction with other devel opnent that would
support not only the referenced developrment but the Iloca
comunity; limt the size of applicable comercial devel opment;
and require that a mninmm anmunt of neighborhood serving
devel opnent be provided on the ground floor and upper floors.

So, this is what we would also like to acconplish
beyond the existing goals of the nei ghborhood conmerci al overl ay
district.

Now, for the purpose of the overlay, we indicate
that this would be the first place it would be | ocated; however,
there will be other locations designated in the future. For the
purposes of allowable uses, we don't really see that this
overlay is necessary for the devel opment of service station or
of f-prenmi se al coholic beverage sales. So, those are two uses
that are permtted, would normally be permtted, that we are
exenpting fromthis regul ation.
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Then we go into what types of developnent is the
devel opnent to be affected. It would be any new devel opnent in
this area would have to include, on either 1.0 FAR or 1.5 FAR of
nei ghbor hood serving commercial. They have the option to
provi de that nuch.

However, a mninum of 0.5 would have to be
nei ghbor hood serving conmercial on the first floor. Again, this
mrrors what we have stipulated in the past. This would affect
new devel opment and renovations of existing buildings that
exceed 100 of the assessed value. This is sinmilar to what's in
the DD regul ati ons.

It also states that there will be a maxi mum for
each devel opment under PUD. Now, as an alternative, we are al so
including the provision, that provision that would allow for
of fice use. We're providing it as an alternative. The first
precedence would be no office; however, w are providing the
alternative wherein office could be 1.0 FAR of the total 1.5 FAR
that's al |l owed.

So, this is what we create in terns of this
overlay district. Again, it's not limted just to the subject
property. It could be located around the city. This could
address the need that's outstanding.

CHAlI RPERSON M TTEN: Okay, thank you. Now,
guesti ons?

MR. PARSONS: I guess | think that this case
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should be heard first. I just don't see how we can apply
sonmet hi ng that doesn't exist.

CHAlI RPERSON M TTEN:  Okay.

MR. PARSONS: But |I'm surprised at the permtted
uses that are listed here. You ve taken them from the other NC

overlay districts in comercial zones, but why auction house

departnment store, furniture store, theater? | nmean, do these
kinds of larger -- and office, | would add, but that's a
separate subject. Why stores of this magnitude, or regiona
scale, | would call it, belong here in residential zones?

MR. JACKSON: In-house we did have sone

di scussion as to whether or not |arger uses such as departnment
store or even dry good store, which can grow to be very large
woul d be allowed in this area. You nust renenber that the FAR
that's allowed, it's only 1.5 FAR total. W think it's probably
unlikely that in a location such as this, that a departnment
store would want to build a large presence in this area with
just 2.0 FAR They don't have enough FAR to make this
econonically feasible, in our opinion.

MR. PARSONS: Well, and | don't think we ought to
invite themin or put the fear in the public's eye that this is
possi bl e.

MR.  JACKSON: W would support -- we're still
| ooking at this, obviously, and if the Comm ssion should think
that such things as the dry goods store, departnent store,
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should also be a use that's not allowed under this overlay, we
could certainly make that change.

MR. PARSONS: And then why are you recommendi ng
office? | nean, that's seenms illogical to ne.

MR.  JACKSON: There has been some discussion
about how this can serve as a transition area in that we are
all owi ng a m ni mum anount of office along with comrercial retai
and service. There was some concern that sonme of the 1.5 FAR --
wel |, even the discussions in the 1974 report, expressed concern
that if you have 2 FAR of space available for conmmercial uses,
it's unlikely that you would have a significant retail presence
on the second floor such that it seemed practical to consider
the option to allow sonme office to occupy at |east the second
fl oor areas of the comrercial space.

However, we are offering that as an alternative
and that we continue to analyze that circunstance

MR. PARSONS: Well, | guess | would object to
t hat . If the FAR is too high, then we shouldn't fill it wth
commercial, but we're not having a hearing today, so |'d better
cool it.

MR. ALTMAN: Commi ssi oner Parsons --

CHAI RPERSON M TTEN: It's always good to put them
on notice of your concerns.

MR. ALTMAN: 1'Ill just make one statenent, not to
stop the hearing on this, but one point about that is depending
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on where you map this, in particular, if you |look at areas that
are adjacent to the downtown where you have higher density
residential, we |ooked at it as in the alternative, at least to
further explore, was is you're having a higher density
residential, that sonme ampunt of commercial night be appropriate
for a building.

If you think vertically, it could be ground fl oor
retail, a floral office, and the remainder being housing, in an
area close to downtown, that nmay be sonething that you nmay want
to encourage.

CHAlI RPERSON M TTEN: | also have a concern about
the inclusion of office because | could inmagine a scenario, and
particularly -- and it's also vis-a-vis the requirenent as
opposed to the option. Maybe we want to have a certain anmount
that's required and then optional up to another level. | could
envision a scenario where particularly since it's difficult to
| ease upper floor space to retailers, that you would get office
tenants in there. Then they would be there for sonme period of
time, and then they would want to expand.

Then they would go to the BZA and try and make a
case for a use variance. I would really not want to be
pronmoting sonmething that's going to cause that sort of problem
down the road because it's exactly not what we intend. | guess
I"d just like the stemthat sort of thing before it starts.

So, in terns of setting |anguage down, | guess |
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woul d prefer your first alternative, which does not include the

option for office.

MR. PARSONS: | would agree. Before you know
we' |l have a |inkage program

CHAI RPERSON M TTEN: Ri ght.

MR.  JACKSON: Madane Chairman, | just wanted

it,

to

poi nt out sonmething | didn't nmention before. |If you go back to

Section 350.7, we also indicate that the ratio, the total ratio

of residential floor area in the structure and the area devoted

to non-residential uses have to remain at |east two to one,

SO

that to sone extent, once you have created your residential

envel ope, you can't expand the area for non-residential uses.

CHAI RPERSON M TTEN: Right, but that's |
anot her aspect of what people would seek a variance from
mean, what | saw that as protecting was if sonmeone was
building the full density of the residential that would

ust

not

be

permtted, that it wouldn't be a predoninantly commerci al

proj ect.

MS. McCARTHY: That's true.

CHAl RPERSON M TTEN: I don't see that as
protecting the concern that | have.
The other thing that | just wanted to have you

think about to the extent that we set it down and it cones

forward, is we don't have specific parking requirenments

f or

commercial uses in residential zones because they're generally
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not permtted. So, to the extent that -- well, you need to think
about parking, | guess, and particularly if you really want
these uses to serve the conmunity.

Maybe what we need to do is significantly narrow
the kinds of uses that are permtted so that really, we're not
going to be creating traffic problens. ldeally, we are going to
be encouragi ng pedestrian traffic because it would be draw ng
people from the nei ghborhood. So, | guess | just urge you to
t hi nk about parking and the inplications of that.

Any ot her questions on the proposal that is Case
No. 01-33TA? Any nore questions?

Vell, | would entertain a notion to set down Case
No. 01-33TA using the first alternative |anguage for 1310.2,
whi ch does not include the option for office.

MR. PARSONS: Second.

CHAI RPERSON M TTEN: Any further discussion? W
have a motion and a second to set down Zoning Commi ssion Case
No. 01-33TA

MR HOQD: Just sone discussion, Mudane Chair.
So now, we're going to use the first, and we're going to take
office out of the equation. W're going to advertise the
of fice?

CHAI RPERSON M TTEN:  Yes.

MR. HOOD: GCkay. I|I'mready to vote.

CHAI RPERSON M TTEN: Al right. All those in
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(Chorus of ayes.)
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CHAlI RPERSON M TTEN: Those opposed, please say

no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR. BASTIDA: The staff will record the vote five
to zero. The vote is based on the first alternative,
elimnating the office possibility. Ms. Mtten noving, M.

Parsons secon

ded, M. Hood and M. May

voting on the

affirmati ve, M. Hannahan not present, not voting.

CHAI RPERSON M TTEN:  Okay, great.

MR. HOOD: Madane Chair, | just

Thank you.

woul d say, |

believe if we're going to go forward with the hearing, there may

be sone people

coming forward to testify, nay be why we should

i nclude that back in the case. I"'m not sure.

| eave that up to the hearing,

my be some testify why we my include it

recommendati ons of the O fice of Planning.

CHAI RPERSON M TTEN: Vel l, what

I was going to

but we've taken it out now. There

back, with the

we could do is

just be sonewhat flexible about taking that kind of testinony

and hearing it

test.

(202) 234-4433

in case we wanted to expand the scope of the

MR. BASTI DA: Madane Chair nan?

CHAI RPERSON M TTEN:  Yes, sir.
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MR. BASTI DA: If you were to do that, then you
could not take an action on the office because the office is a
nore intensive use, and accordingly, you couldn't take an action
in which the advertisement is of a lower intensity than a
potential actual would take place.

CHAI RPERSON M TTEN: | understand that.

MR.  HOOD: I don't think |I said we would take an
action. | think that |I said the testinony may cone forward.

MR. BASTIDA: Okay, so the advertisenent woul d be

wi t hout including the conmercial ?

CHAI RPERSON M TTEN: W t hout including the
office.

MR. BASTIDA: The office conmercial. |'msorry.

CHAI RPERSON M TTEN: Ri ght.

MR. BASTI DA: Thank you.

CHAI RPERSON M TTEN: Thanks. Okay, now let's go
back to the zoning consistency case for Square 37. |'mgoing to

ask M. Parsons to give us his thoughts on how -- would you have
us conpletely dispatch with the case on the high density
resi dential nei ghborhood conmmercial overlay district and decide
that before we would take up the zoning consistency case? How
woul d you have us proceed? Yes?

MR. PARSONS: Either that or advertise this as R-
5-D or R-5-E

CHAI RPERSON M TTEN: There are two things that to
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me are problematic, and let's just talk about that. One is that
the folks in Square 37 nmade with initial request quite a while
ago for sone action from the Commission to insure that the
zoning on the site is not inconsistent with the Conprehensive
Pl an. G ven how long it will probably take to get through the
full process in ternms of deciding the overlay district, | think
causing themto wait even |longer, is not appropriate.

The other concern that |I have is if we go through
with -- | guess we could do -- if we did R5-E and R 5-D, then
we'd have to have a second go-around -- we'd have to have
anot her set of hearings to hear the overlay being inposed there.

So, | guess |I'mjust trying to strategize about how to make
this process as efficient as possible.

I guess what | mght suggest in the alternative
would be if we would set both these cases down wth the
understanding that we will nove the overlay case forward first,
and that they can nmove along, and the consistency case would
trail the overlay but not trail it to the extent that you're
-- it would be heard -- well, | know what --

MR. PARSONS: It sounds illegal to ne.

CHAlI RPERSON M TTEN: Okay. Anybody want to help
me out? How about M. Bergstein?

MR. HOOD: As a person who also is going to have
a vote on whether it's set down, | like your way of doing
things. | think if we kind of know what we're going to do first
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and then if the other one kind of subsides and conmes |ater after
we' ve made our decision on the first case, | think it would be
in order so we won't keep people out there waiting because it
was dated October 16, 2000 when | was a chairperson, and we're
just getting around to it, and this is 2001. So, | would agree
with it's your comrents, Madane Chair, if it's |egal

CHAI RPERSON M TTEN: Let ne hear from M. My and
then M. Bergstein.

MR.  MAY: I have one question, and maybe it's ny
i nexperience with this sort of a problemthat's show ng up

CHAI RPERSON M TTEN:  No, this is a new problem

MR. MAY: Well, if we're considering 01-33TA and
it includes | anguage that specifies that these lots in Square 37
woul d have this designation, haven't we rendered the second case
noot ?

CHAI RPERSON M TTEN: Now, you raise a good issue.

Just let nme go back here for a second.

MR. MAY: Both versions of the wording
specifically nmention Square 37 and those | ots.

CHAI RPERSON M TTEN: Ckay. Let's all turn to
page six and | ook at the proposed | anguage for 1310.1. This is
typically the way the -- well, not typically, but sometinmes the
way the overlays are put in place is it affects lots in that
square that have a certain underlying zoning. So, this would
only affect this overlay to the extent that it gets approved is
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only going to affect those specified lots in Square 37 if they
are ultimtely zoned R-5-D or R5-E, which neans that M.
Par sons way of proceeding isn't --

MR. BERGSTEI N: I think you need to change the
| anguage because that's not how | read it.

CHAI RPERSON M TTEN:  Okay.

MR. BERGSTEI N: | didn't read the first Iist of
lots as being only the portions of those lots that are
designated R5-D or R5-E. It seened to ne that the |anguage
that follows was nerely instructive that in the future, the
criteria for determining what lots would go into this overlay
woul d be those which had al ready been designated as R-5-D or R-
5-E.

I think you'd need to say the area of those lots,
if that's what you're saying, which are designated R-5-D or R-5-
E, or are you saying that --have those lots all been designated,
one or the other at this point, or is the question --

CHAI RPERSON M TTEN: No, they haven't been
designated that at all

MR. BERGSTEI N:  Yes.

CHAI RPERSON M TTEN: That's kind of the point.

MR. BERGSTEI N: Well, ny thought is if you take
care of the rezoning first with the understanding that this
woul d be second --

CHAI RPERSON M TTEN: Ri ght.
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MR. BERGSTEI N: I don't think, as long as we
explain --

CHAI RPERSON M TTEN: That's actually not the way
we want to proceed. M. Parsons is suggesting, and he's right -
- well, it's difficult because the Ofice of Planning is not

saying we're recomending R5-D or Rb5-E absent the comrerci al

overl ay.

MR. BERGSTEIN:. Oh.

CHAI RPERSON M TTEN: So, we can't, you know, in a
sense, we can't nove that forward absent the overlay. M.
Par sons concern is well, we have to deal with the overlay first

in order to create it to even consider it.

MR. BERGSTEIN. That is correct.

CHAI RPERSON M TTEN: OCkay, so how far --do we
have to conplete the entire process and be at a published fina
order before we can take up the rezoning on Square 37, or is
there another way that we can proceed that would be --

MR. BERGSTEIN: | thought the concern was that OP
didn't want to proceed with that rezoning for those |ots unless
there was an assurance that it was actually in the overlay.

There's no assurance it's actually going to be in the overlay

unl ess the overlay becones final, if that's the problem
CHAI RPERSON M TTEN: VWell, | think the concern
and if | msstate this, correct ne, is that O fice of Planning

isn't confortable with the two other zones that have been
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proposed in CR and C-2-C that would be not inconsistent with the
general i zed | and use designation for the property.

R-5-D and R5-E alone don't get you to be not
i nconsi stent. So, it's a package. It's those high density
residential zones with the overlay that constitute what they're
proposi ng at being not inconsistent. |Is that right?

MR.  ALTMAN: That's right because | nean, the
dilemma is not that we're opposed to R5-D or R 5-E. It's that
the case that was brought forward was one of the consistency
actions. So, the dilenmma that we were also in is finding, when
we | ook through the zoning regul ations, based on sort of the
extensive, you know, consultations that we've had in the
community and hearing all of the issues and concerns that have
been there, is how do you craft a zone that's not only
applicable here, but a problem that we've found in other high
density residential zones, which this one calls to |ight.

CHAI RPERSON M TTEN:  Yes.

MR.  ALTMAN: So, we said okay, let's step back
and see what would be the right way to do this. Yes, | could
just take a zone and plop it on here, but | don't think it would
achi eve the desired devel opnent outcone. So, you step back. W
| ooked at a zone that would both not be inconsistent with the
conprehensive plan, neet the consistency requirenent, and at the
same time, further the community planning goals. Since we
couldn't find a way to do that wth the existing zoning
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cl assification.

That's why we put forward this new category of
zoning so that it can be considered and potentially mapped on
these lots as well as others. But yes, that was exactly the
di | emma. O herwise, | don't know that we couldn't find sone
t hat we supported noving forward both of those ains.

VS. Mc CARTHY: But I think it's probably
anal ogous to what the Commission did in the Tree and $ope
Protection overlay district where when that was initially
passed, Section 1511.2 said the TSP overlay district shall
i nclude a nunber of individual overlay districts that may be
established and mapped from tinme to tine consistent with the
general provisions of this chapter

So, maybe when we worked with corp counsel to
actually do the final phrasing of this for advertisenent, we
shoul d take out the specific reference to the lots on Square 37
and insert a nore general paragraph like that to indicate that
it could be mapped in other places. Then we would go back to
the map anmendnment for Square 37 and alter the |anguage there so
we're saying that the overlay established in Chapter 13 would be

then mapped onto those |ots and squares.

CHAI RPERSON M TTEN: Ckay. | think that's very
good, and | don't want to take anything away from that
suggestion, but it still leaves us wth our problem M.

Bergstein, which is can we, and before having a final published
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order on the overlay district, can we set down and potentially
have a public hearing on a rezoning that is proposed to include
that or reflect that overlay?

MR. BERGSTEI N: I don't see any reason why you
can't as long as that presunption is -- that there needs to be
sonmething else that will formally happen before you do that, but
I don't see why you can't have sinultaneous hearings, even
t hough several are in anticipation of something else happening.
Qobviously, if you don't do that sonething else, it will becone
i medi ately noot .

CHAlI RPERSON M TTEN:  Okay.

MR. BERGSTEI N: But it's a matter of your own
sort of administrative efficiency. If you don't mind the fact
that you're going to be having a hearing on sonmething that is
predi cated upon you doi ng sonething else that you may not end up
doing finally, then that's a matter of your own efficiency in
deciding to have that. Utimtely, if you think it's likely
that all will cone together, then all will come together a |ot
qui cker than if you waited.

CHAI RPERSON M TTEN: Ckay. Does that make you
unconfortable, M. Parsons?

MR. PARSONS: Well, vyes, because it seenms as
t hough the uses that we would include in this new zone would be
a product of Square 37. That is, if the community didn't want a
bl uepri nt shop, we'd take out blueprint shop so as -- in other
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words, the hearing won't be city-w de. It will be a very
| ocalized hearing, whether we like it or not.

CHAlI RPERSON M TTEN: But how is making the map
amendment case lag the text amendnent case going to change that?
Lag, you know, with a six nonth or eight nonth interval, howis
that going to change who takes an interest in it? I mean,
everybody knows that this is being created specifically, or the
catalyst for it is Square 37. So, you're not going to avoid
that by meking a |larger span of time between when you hear the
text case and when you hear the map case.

I think what it does is it nakes -- we need to
think very carefully about when we hear recommendations about
include this, don't include that, that they're not just specific
to a particular area and that it's really what we want city-
wide. | think the idea of advertising the alternative |anguage
that the Petitioner had proposed does suggest that in the event
that the neighborhood conmercial overlay district doesn't
survive, we still are bringing forward a consi stency case, which
we're conpelled to do.

MR. MAY: Can | suggest another possibility?

CHAlI RPERSON M TTEN: Certainly. | hope it's
good.

MR, MAY: I'm trying to unconplicate things
rather than conplicate. What if we were to proceed to set down
the map change for the sake of consistency as sinply one that
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mentions CR, G2C, or Rb5-E as alternatives for those specific
squares, knowing that this case would be heard, theoretically,
after the NC cones into being? By advertising that range, we
have flexibility within that range. I nmean, CR and C2-C
obvi ously have higher inpact. So, we have great flexibility to
i npose an additional overlay if we go to R-5-D or R 5-E.

CHAI RPERSON M TTEN: | think that the reason why

that's not to be recommended is that absent the overlay, R5-D

and R-5-E we know them to be inconsistent wth the
Comprehensive Plan. So, | don't think that we could or that we
should do that. It was a good try, though.

MR. BASTI DA: Madane Chairman?

CHAI RPERSON M TTEN.  Yes, M. Basti da.

MR. BASTI DA: How about the setting down the text
and then the map anendnent al so, but on our scheduling, we wll
schedule it for six weeks after the hearing on the text
anmendnent so you will have probably a prelininary decision that
narrows the focus of the comercial overlay and then narrows
down to Square 37. Then people who are coming to the hearing,
in fact, could address the issues that they Ilike or dislike
about the proposal we're making.

CHAI RPERSON M TTEN: Okay, that's a good
suggesti on.

MR. PARSONS: | like that.

CHAlI RPERSON M TTEN:  Okay.
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MR. PARSONS: Six seeks.

CHAI RPERSON M TTEN: I nmove that we set down
Zoning Commi ssion Case No. 00-27M and we will advertise the
| anguage recommended by the O fice of Planning, which would be
R-5-D within the neighborhood commercial overlay and R-5-E
wi t hi n the nei ghborhood comrerci al overlay and C-2-C and CR, and
that that case would be scheduled to proceed approximately six
weeks behind the text anmendnent case that would create the
overlay. |s there a second?

MR. MAY: Second.

CHAlI RPERSON M TTEN: Any nore discussion? Al |
those in favor, please say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please say
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR. BASTI DA: The staff will return the vote of
four to zero, Ms. Mtten noving, M. Parson seconding, and M.
Hood and M. May voting on the affirmative.

Could the staff ask a clarification point? That
means that the map amendment will not include the overlay?

CHAI RPERSON M TTEN: Yes, in terms of the
adverti sed |anguage, Ms. MCarthy had nmade a g@od suggestion.
Let me just find it here. Basically, that the proposed | anguage
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for 1310.1 would delete references to Square 37 specifically.

MR. BASTI DA: Yes, that is correct, but when |
advertise 00-27M | thought that we wanted to advertise the
conmerci al overlay al so.

CHAI RPERSON M TTEN: That's correct.

MR. BASTI DA: Okay.

CHAlI RPERSON M TTEN: W're going to advertise
four zones.

MR. BASTI DA: Four zones, so you are advertising
the R-5-B, slash comrercial overlay, R5-E, slash comrercial
overlay, the CR and the C-2-C, | think.

CHAI RPERSON M TTEN:  Yes.

MR. BASTI DA: Okay.

CHAI RPERSON M TTEN:  Yes.

MR. BASTI DA: It was not clear in my mnd, so |
just wanted to nmke sure.

CHAlI RPERSON M TTEN: | could understand how that
coul d happen.

MR. BASTI DA: kay, thank you.

CHAI RPERSON M TTEN:  Thank you. Okay, let's go
now to Zoning Conmi ssion Case No. 01-19C, the Trenton Terrace
PUD. Ask sonebody fromthe Oifice of Planning to introduce that
for us.

MS. M CARTHY: Yes, Madane Chair, |'m going to
ask Maxi ne Brown-Roberts from our staff to present this case.
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It's a planned unit devel opnent for a project that will replace
a failed low income housing project with a m xed townhouse for
ownership and apartnment unit project. "Il have Ms. Brown-
Roberts present that.

VS. BROWN- ROBERTS: Good afternoon, Madarre
Chairman and nenbers of the Commi ssion. The application
proposes to replace the existing Trenton Terrace Apartnments with
120 townhouses, 140 garden apartnment units, seven of which wll
be for senior citizens and 70 of which will be for families.

The devel opment al so has a community center. The
Appl i cant proposes 202 parking spaces as required by the zoning
regul ati ons. The Applicant has net with the O fice of Planning
on a number of occasions and have discussed the nunber -- we
have concerns concerning the nunber of curb cuts along
M ssi ssi ppi Avenue and the relationship of the apartnments to the
existing single fam |y residents along Trenton Pl ace.

W are also discussing providing through access
along the center drive. The O fice of Planning continues to
work with the Applicant on inproving the proposed devel opnent,
and recomends that this application be set down for hearing.

CHAlI RPERSON M TTEN: Thank you, M. Roberts.
Before we go to questions fromthe Commi ssion, | just consulted
with M. Hood, and |'ve determined that it's not just nme that's
warm so if anyone would like to take their jacket off, please
do so.
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Any questions for the Ofice of Planning about
the Trenton Terrace PUD?

MR. HOOD: Yes, Madanme Chair. On page two of the
Ofice of Planning's report under proposal, towards the latter
part of the paragraph, it says, "The Applicant is working with
existing residents to meximze the nunbers of persons and
famlies who qualify and to purchase a hone or rent the upgraded
apartments. It is envisioned that this program will enable
approximately ten of the existing residents to becone honmeowners
and remain in the area in which they have lived for a |ong
time."

My concern is, | want to nmake sure that this
happens in houses actually being done. | nean, you can bring it
to the hearing, not now.

CHAI RPERSON M TTEN.  Ckay.

MR.  HOQOD: One of the things I want to make sure
that we have is that okay, howis this actually being done.

CHAlI RPERSON M TTEN:  Ckay.

MR. HOOD: A procedural type --

M5. McCARTHY: We could nention briefly that the
devel oper is setting up a honeowner's club which is working with
the prospective honeowners and providing technical assistance
and financial counseling in order to nmake that a reality. It
was based on their experience so far with applications for the
club that they cane up with the estimte of approximtely ten,
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but we will definitely work on providing nore information on
t hat .

MR. HOOD: Ckay, thank you.

MR.  MNAY: Is the existing development not fully
occupi ed?

M5. BROWN- ROBERTS: I am not 100 percent sure if
they are fully occupied at this tine.

MR.  MAY: It just seenms interesting that ten out
of 214 apartnents would be -- | nean, at this early stage would
be determn ned.

MS. BROWN- ROBERTS: Most of the current residents
are really I ow income who are on subsi di es.

MS. M CARTHY: Right, and there's a substanti al
conmponent of the current residents who are elderly, and they are
conceived of as the prinme market for the elderly apartnments that
will be included as part of the project.

MR. MAY: Okay, thanks.

CHAI RPERSON M TTEN: Perhaps just to sort of
capture what M. Hood was asking about and what M. My is
asking about is just can we get a sense of who's living there,
how many people are living there now, and then what's the
program that's going to be put in place so we have a sense of
how this project is going to transition.

MS. BROWN- ROBERTS: Okay.

CHAI RPERSON M TTEN: Any other questions for the
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O fice of Planning?

MR. PARSONS: I"'ma little concerned about the
storm water run-off. This project is much nmore dense than the
exi sting devel opnment as shown on the first sheet in the package.

It's also very steep, as can be seen there. I wondered if
anything was -- | think we ought to put it through the review of
the environnental folks to see whether we're going to have a
stormnvat er situation in Oxen Run bel ow.

MS. BROWN- ROBERTS: Definitely.

MR. PARSONS: Okay.

MR. PARSONS: Then this md-block crossing, let's
see, shown on the second sheet, which is called the site plan,
on M ssissippi Avenue to get to the park across the street.
Actually, there are two of them but the one that's in m d-block
I'"m curious about, maybe DPW could assist us with that as to
whether that's a safe environment or whether a light would be
required for the children.

I guess it's located there because the ancillary
comunity building is above it and there's a park or sone kind
of an anenity there that | can't really understand at this
point, but a little green space that |eads one down to the
crossi ng. I just wonder if that's placed in the proper
| ocati on.

O her than that, let's go ahead.

M5. BROWN- ROBERTS: I n fact, we had sonme concerns
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about the md-block blocking and the crossing there. We have
mentioned that to the Applicant, and we will be working with DPW
on getting that issue resolved.

MR. PARSONS: Okay, very well.

CHAlI RPERSON M TTEN: Ms. Brown- Roberts, just as
we go forward, your m ke seens to be giving us feedback for some
reason. Maybe you and Ms. MCarthy could share a mke or
somet hi ng.

Al right, we have a recomendation to set this
case down by the O fice of Planning.

MR HOOD: Madane Chair, | reconmend that we set
this case down, Case No. 01-19C for a hearing.

CHAI RPERSON M TTEN: |Is there a second?

MR. MAY: Second.

CHAI RPERSON M TTEN:  Any further discussion? All
those in favor of setting down Zoning Comm ssion Case No. O01-
19C, pl ease say aye.

(Chorus of ayes.)

CHAlI RPERSON M TTEN: Those opposed, please say
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR BASTI DA Madane Chairnman, the staff will
record the vote four to zero, M. Hood nmoving and M. My
seconding, Ms. Mtten voting on the affirmative and M. Parsons
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the sane, M. Hannahan not present, not voting.

CHAI RPERSON M TTEN:  Thank you. The next case is
Zoni ng Conmi ssion Case No. 01-32TA, which is an energency text
amendnent regarding concrete plants and CM zones. Is M.
St ei ngasser going to take that one?

MS. STEI NGASSER: Yes, ma'am | am The O fice
of Planning received nany letters, as did | know the Zoning
Conmi ssion and their correspondence on the agenda item letters
regarding the request for energency text amendnents regarding
concrete plans to be either considered by prohibition or by
speci al exception. The O fice of Planning did a prelimnary
review of the CM zones throughout the city and their adjacency
to residential properties. As we noted and showed on a nmap
attached to the report, a great percentage of the CM and
i ndustrial zones are adjacent to low to npderate residential
zoned properties.

We | ooked at the proposed text submitted by the
Applicants and Petitioners, and we found that the text was very
simlar to that established for internediate recycling
facilities. We preferred the special exception text over the
prohi bition text, and we felt that the uses had many
simlarities, including the traffic, truck stacking |oading of
the facilities, the traffic onto the adjacent roadway systens,
storage of materials on site, dust, noise, and hours of
operation.
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We recommended the alternative |anguage proposed
by the Applicant with a few nodifications to nmake the |anguage
nore consistent with the special exception criteria standards
for the recycling facilities. Those were highlighted on the
text, which |I've got here, and included that the facilities be
| ocated no nearer than 200 feet of a residential property that
is used for public park instead of the 400 as proposed.

We recomended a change to Subsection B by the

del etion of the phrase "or from streets that are too narrow to
accommodat e existing uses and the proposed facility.” W felt
that that phrase, "streets that are too narrow' was too
obj ective and too vague to define and apply.

The other change we nmade was to subsection F,
where it requested one parking space per enployee. W felt that
the existing industrial parking spaces of one per 1,000 which
apply for all industrial uses, was sufficient and that there was
nothing to warrant additional requirenents for this particular
use.

Agai n, in Subsection G the Applicants had
proposed 800 feet. We changed that to 500 feet, again for
consi stency, and again, with the hours of operation between 5:00
p.m and 7:00 a.m, we recommend 7:00 p.m to 7:00 a.m, again,
consi stency with the existing recycling facilities.

Based on that, we did support their petition for
energency text regulations, and if the Comr ssion agrees to go
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forward with that, we will be providing a further study of the
concrete plan inpacts within the CM zone and on the adjacent
residential properties.

CHAI RPERSON M TTEN: Before we go any further,
let me just ask, is there any objection to waiving our rules to
accept the O fice of Planning report after the fact? Any
objection to that?

Okay. Just a monment while we get sone additiona
i nformati on.

Any questions for the O fice of Planning?

MR.  HOQOD: Madame Chair, | don't know if this is
a question. I guess this would be a statenent. As discovered

or discussed in the Ofice of Planning's report, and |I'm dealing

with regulation -- well, it's talking about the uses in the CM
zone, and alphabet N, "any |ight manufacturing, processing,
fabricating or repair establishment.” That has gotten us into a
| ot of trouble over the years, and | see it's still coning back

because the |ight manufacturing processing can be assuned as
anything, and it has been contingent on being used as anyt hing.

I think in the CM zone, we should try to deal
with sonething as far as going, even to the point of saying
heavy industrial uses. M rationale for that is, | believe it's
nore than just cenent plants who conme in up under a |ight
manuf acturi ng process, fabricating or repair establishnments.

So, | don't know exactly if we can go back to the
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Ofice of Planning to look at that and see if we can be nore
specific. Light manufacturing and processing and fabricating is
very broad. | know in sone wards in the city, it's been used in
the CM zone, so | encourage and | applaud the O fice of Planning
coming forward with this CM if we choose, to cone up under sone
type of special exception.

I would encourage us to be nore specific, and
also just not limting it to cenment plants. VWhile | do favor
what's in front of ne, |I think that we need to cone up with sone
heavy industrial uses, as well as being specific to what those
uses are. | don't have anything right now what those uses are,
but I do think that that's sonmething that we need to | ook into.

CHAI RPERSON M TTEN: I think your observation is
absolutely right, and there are many sections of the ordi nance
where there's a decided |ack of specificity about uses, and the
uses are being fit into broad categories like in this case. So,
anything that the O fice of Planning would want to bring forward
that woul d add greater specificity, whether it's in the CM zone
or sonme of the other zones where we have particul ar problens, |

thi nk we would wel come that.

MR.  HOOD: Madane Chair, | just have one other
comment, and | guess maybe M. Bergstein will be able to help ne
with this. If this is approved, M. Bergstein, are those that

al ready exist in the CM zone, will they be grandfathered in, or

will they have to conme into conpliance with the regul ations?
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MR. BERGSTEIN: No, they'd be grandfathered in.

MR HOOD:  Ckay.

MR. BERGSTEI N: If they've got a building permt
or a Cof O then they can proceed under the zoning regul ations
that existed when those docunents were received. This is
prospecti ve.

MR.  HOOD: So, those who the new regul ati ons say
operating from7:00 p.m to 7:00 a.m, and those that operate at
4:30 in the nmorning will continue to be able to operate? You

don't have to respond. | just wanted to put that on the record.

CHAI RPERSON M TTEN:  Coul d you turn on your nmnike?

MR. BERGSTEIN: | thought | had. | hit it twice.

I"m going to have to think about where the zoning regul ations

contain operational requirenents and whether or not those would

be grandfathered into existing uses that had gone before the

approval process, et cetera. So, | have not thought about that,
and | will have to consider that.

MR. HOOD: Thank you, Madame Chair.

CHAI RPERSON M TTEN: I had one question because
|'ve seen this phrase conme up in another context. It's not
defined, to nmy knowl edge. On page -- | guess |I'l|l have to go by
the section -- Section 802.10(b), where it says there shall be

no truck access or queuing to the site fromresidential streets.

What exactly is a residential street?
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MS. STElI NGASSER: The streets are defined by
Public Works, and there is a distinct definition. "1l make
sure that that gets included.

CHAI RPERSON M TTEN: That woul d be great because

either that or we could just make reference to the fact that

we're wusing their definition, because absent that, we're
supposed to go to the dictionary, and I'm thinking that that's
not --

MS. STEI NGASSER: No, no, ma'am There is an
engi neering standard for the w dth and developrment of the
street.

CHAI RPERSON M TTEN: Okay, great. Al right, we
have a recomrendation from the Ofice of Planning to set down
what is Zoning Comm ssion Case No. 01-32TA which is an emergency
text amendnent that would provide special exception review for
concrete plants in the CM zones.

MR. HOOD: | mmke a notion, Madame Chair, that we
-- now, for clarification, are we passing this now or are we
setting it down for enmergency |egislation for hearing?

CHAI RPERSON M TTEN: I think it's a two-step
process, isn't it?

MR. BERGSTEI N: Well, that's ny question. I
assune that what's being requested of you is that you take
energency action today, which would nmean that fromthe noment of
your vote and for the next 120 days, these regulations are in
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ef fect. Then you would also set this down for hearing, and
hopefully the hearing process and the publication of a proposed
rule and final rule would all be acconplished within that 120
days.

MR HOQD: Madane Chair, do we have a case
nunber ?

CHAI RPERSON M TTEN:  Yes, it's 01-32TA.

MR.  HOQOD: | make a notion that we set down O1-
32TA as energency legislation so it <can cone in effect
i medi ately. | guess I'Il do that first.

CHAlI RPERSON M TTEN: Okay, so you're putting
forward the emergency text amendment first, is that correct?

MR. HOOD: Yes.

CHAI RPERSON M TTEN: Okay, is there a second?

MR. MAY: Second.

CHAI RPERSON M TTEN: Any discussion on the
energency text amendnent? All those in favor, please say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please sy
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR. BASTIDA: The staff will record the vote four
to zero, M. Hood noving and M. My seconding, M. Parsons and
Ms. Mtten voting on the affirmative. This is for the emergency
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| egi sl ation.

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEIN: So, when M. Hood referred to set
down, what you really voted on was that you voted to take
energency action --

CHAI RPERSON M TTEN:  Yes.

MR. BERGSTEI N: -- to pronmulgate these rules on
an emergency basis?

CHAI RPERSON M TTEN: Yes, and now we're going to
step two.

MR. HOOD: 1Is it the same case number?

CHAI RPERSON M TTEN: Shoul d they have different
case nunbers, M. Bastida?

MR. BASTI DA: So far, we have always kept the
same case nunber for EF, so we should do the same thing for
these as a matter of consistency unless the Chair would like to
do ot herwi se.

CHAI RPERSON M TTEN: I think it's fine to have
t hem t oget her because we would want to incorporate the records.
The record on the energency -- well, we won't have a record on
the emergency. No, it's the sane.

MR. BASTI DA:  Yes.

CHAlI RPERSON M TTEN: Go ahead, M. Hood.

MR.  HOQOD: Madame Chair, | nmake a notion that we
set down Case No. 01-32TA for a hearing.
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MR. MAY: Second.

CHAI RPERSON M TTEN: Any further discussion on
that? All those in favor, please say aye.

(Chorus of ayes.)

CHAlI RPERSON M TTEN: Those opposed, please say
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida, on the set
down?

MR. BASTIDA: The staff will record the vote four
to zero, M. Hood noving and M. My seconding, M. Parsons and
Ms. Mtten voting on the affirmative, M. Hannahan not present,
not voting. Thank you.

CHAI RPERSON M TTEN: Thank you. Okay, now as we
turn to Zoning Conmm ssion Case No. 01-24C, which is a PUD
application at North Capitol Street and Riggs Road, is there any

objection to waiving the rules to accept the Ofice of Planning

report?

M . Jackson, whenever you're ready.

MR JACKSON: Madame Chair and nenbers of the
Commi ssion, we would stand on the record and be wlling to

answer any questions that you have.

CHAlI RPERSON M TTEN: Very good. Okay, anybody
have any questions for the Ofice of Planning? | had one or
two, if | could. Actual ly, these are things to be considered
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when you bring the case forward at the hearing. 1'd like to see
a discussion of an idea which is, given that what is designated
for the site in the generalized |land use map is conmercial, and
even though it's going to be a comrercial zone, we know that in
the context of the PUD, it's going to be residential use.

Could you address the issue of whether or not the PUD,
if approved, would elimnate an opportunity for neighborhood
serving conmercial . Are there other areas that are going to
sati sfy whatever demand mi ght exist, now or in the future?

The other issue, | know you raised concerns for
us related to traffic, but | had a specific concern as it
relates to at least ny understanding of the access to the
parking, which looks like it's going to be from the public
alley. 1Is that correct?

MR. JACKSON: Yes, it is.

CHAI RPERSON M TTEN: So, | would want sonme
di scussi on about the interaction between that driveway and Ri ggs
Road and whether or not -- | don't know what the configuration
is there, but if people would be attenpting to nmeke left turns
from west bound Riggs Road into that alley, or it people would be
attenpting to nake left turns out of the alley to go westbound
on Riggs Road, | <could see that that could potentially be
problematic. So, if we could get sone specific discussion about
t hat .

MR. JACKSON: All right.
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CHAI RPERSON M TTEN: In addition to the issues
t hat you rai sed.

MR. JACKSON: Yes, Madane Chair.

CHAI RPERSON M TTEN: Anyone el se have questions?
M. Parsons?

MR. PARSONS: I note in your report that you're
going to be working with the Applicant on anenities. What do
you have in mnd there?

CHAI RPERSON M TTEN: Vll, we think that the
overall proposals provide only housing, and housing in the area
has great nerit. However, what we'd |like to see is the
clarification of the type of anenities that would extend beyond
the site to benefit the overall comunity.

W were looking at getting some nmore detailed
expl anation of their |andscaping along the perineter, possibly
working with the apartment building next door, which could
conceivably go the sane direction, this is, becone for avail abl e
housi ng at sone point in the future, and see if there's some way
that they can form nore of a |inkage of open space between the
open areas that exist within that apartnment conplex and their
green spaces behind the devel opnment along the parking lot. That
is to say, maybe adjusting the parking around such a way that
there was nore of a |inkage of open space across the alley.

The Applicant has expressed a willingness to work
with the adjacent property owner to see if that's a possibility
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and if so, they will pursue that. At this point, those are the
types of issues that we're trying to work with them on.

MR. PARSONS: kay, thank you.

CHAI RPERSON M TTEN: Any other questions for the
O fice of Planning?

I would nove that we set down Case No. 01-24C for
publ i c hearing.

MR, HOOD: Second.

CHAI RPERSON M TTEN: Any discussion? All those
in favor, please say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please say
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR. BASTIDA: The staff will record the vote four
to zero, Ms. Mtten noving, M. Hood seconding, M. Parsons and
M. May voting on the affirmative, M. Hannahan not present, not
voting. Thank you.

CHAI RPERSON M TTEN: Thank you. Al right, now
we'll nove to proposed action. The first case will be Zoning
Commi ssion Case No. 01-07C, which is the PUD for 1700 to 1730 K
Street. There are several issues that we need to discuss, and
so we'll just take themup one at a tinme and then at the end if
I'"ve forgotten anything, sonebody please remi nd ne.
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The first issue | think we need to discuss is one
that we heard a bit about at the hearing, and we had
recommendations from both the Ofice of Planning and the
Department of Housing Comunity Developnment as it relates to
housi ng linkage. ©One of the things I'd like to say as we begin
the discussion is this is the second tinme that |I'm aware of that
the |linkage has been applied since the provisions were
incorporated into the PUD regulations. I know there were
i nkage projects that predated that.

VWat's clear is, every time that |inkage comes up
and what's required is discussed, there's a lack of clarity in
the regul ations. We'Ill pass this on to folks fromthe O fice of
Pl anni ng, but we need to have a text anendnent that adds clarity
because it's not fair to the devel opnent conmmunity to have so
much uncertainty surrounding the nmagnitude of the |inkage
payment . I think we can add clarity and predictability to the
process by bringing forward a text anendnent that clarifies what
we expect.

My concern was with the magnitude of the |inkage
paynment and the Applicant's interpretation was in |arge measure
satisfied by the Departnent of Housing and Comunity
Devel opnent's recommendati ons because | have felt that the
intention of the regulations as it goes back to introducing it
into the Conprehensive Plan was either to result in a very
speci fic paynent to the housing production trust fund, or it was
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supposed to result in the full support from the devel oper of
either rehabilitation of existing units or new construction of

exi sting units, not a paynent that would partially support that.

I think the analysis that was provided by the

Department of Housing and Comunity Devel opnent reflected the

full magnitude of what it would cost on a pro rata basis to
rehabilitate the required anpunt of density. So, | found that
conpelling. | think that actually represents the spirit of the

I i nkage requirenment in the ordinance.

Anyone have thoughts on that?

MR.  PARSONS: I would totally agree. As |
recall, they canme up with a figure of 520 and change as the
figure we should use, whereas the Applicant was suggesting 320.
That woul d give us full rehabilitation as opposed to partial.

CHAI RPERSON M TTEN:  Yes.

MR. PARSONS: | don't want to be redundant. I
just want to support you.

CHAI RPERSON M TTEN: Ri ght, thank you. | nean,
what | would see going forward is that at least as it relates to
if we bring a text anmendnent forward to add clarity, that at
least as it relates to the rehabilitation alternative, that we
woul d want to have the |inkage paynent tied to the actual anount
of rehabilitation, which would certainly, unless we want to
promote that in preference to new construction, we'd have to
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craft sonmething for new construction.

My feeling is that this interpretation would
become the basis for a clarifying test anendnent. M. My?

MR. MAY: I would have to agree. It seens that
we're inching toward sone sort of bidding war potential for
getting housing |inkage paynents coming up with a newer and
better deal that sonehow neets the criteria in decreasing
amounts over tine.

I think that just as there is a formula that
yields the required square footage, tieing that sonehow
specifically to <cost of rehabilitation or cost of new
construction of housing is appropriate and desirable and, as you
say, we'll have to craft the |anguage in such a way that it
neets the desired goal and yields not necessarily the sanme thing
every time, that we give developers some flexibility with how
they do it and what they do, whether they do new construction or
renovati ons.

CHAI RPERSON M TTEN: The other thing is, | just
want to raise this so that it's not left unsaid, but were there
any concerns with the relationship, because | know that one of
the requirenments of the ordinance is the business arrangenment or
t he business relationship between the devel oper and the housing
provi der, and were there any issues as it related to that, or
are we satisfied that their busi ness arrangenent is
satisfactory?
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| didn't find anything that troubled ne. The one
thing that | would just like to have witten into the order that
is in the ordinance but I'd like to just anplify it by repeating
it in the order is that the certificate of occupancy for the
commercial project is contingent upon delivery of the units that
are being supported by the housing |inkage payment.

So, it's inportant that that concept is in the
regs, but we need to identify specifically which units they're
tal ki ng about delivering so that the zoning adm ni strator can go
and identify that the promsed units have, in fact, been
del i vered.

MR. PARSONS: So you nean to add something to the
conditions of the order t hat really reflect exi sting
regul ati ons?

CHAI RPERSON M TTEN:  Yes.

MR. PARSONS: To avoid confusion?

CHAI RPERSON M TTEN: Right, to avoid confusion

MR. PARSONS: Probable confusion in the future.

CHAlI RPERSON M TTEN: Ri ght, right. The second

issue that 1'd like to raise is, and it's either just an
oversight on my part or it's not there. I'"'m concerned about
what | think is a lack of -- that the Applicant has not

addressed their burden of proof for their request to exceed the
PUD guidelines, and there's a specific requirenment. ['"'m not
going to be able to find it -- oh, here it is, in Chapter 24.
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This is Section 2405.3, that the Conmi ssion nmay
authorized an increase of not nmore than five percent in the
maxi mum hei ght or floor area ratio provided that the increase is
essential to the successful functioning of the project and is
consistent with the purpose and eval uation standards of the PUD
regul ati ons.

It may be in the evidence. It was not in the
findings of fact. There was nerely a statement in the findings
of fact that the increnent would allow for successful
functioning on the PUD. I think the proof goes beyond just
maki ng the statenent.

So, | wuld like to either have one of the
Conmi ssi oners suggest to nme what | overl ooked or perhaps give
the Applicant the opportunity to supplenent the record, show ng,
or just pointed out in the record, how that burden of proof has
been that.

Are there any other Conm ssioners that recall?

MR. PARSONS: No, and | think you're right. I'm
| ooking at page 3 of 19 where they just repeat what's in the
regul ati ons essentially.

CHAI RPERSON M TTEN. Ri ght.

MR. PARSONS: I think that your idea of
suppl enenting the record is a good one.

CHAI RPERSON M TTEN: Ckay. The next issue that |
wanted to raise is the issue that we asked for a suppl enental
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subm ssion, and we did receive a supplenental submission as it
relates to the court that's along the public alley, and is
between the subject property and the Barr Building. The
Applicant submitted their view on the subject that this is a
court niche as opposed to a court. Wiile | amthe first person
to admt that there is a decided lack of clarity between the
definition of a court and the definition of a court niche.

My feeling is that this is an open court, and
that there is a requirenment that the nmininmum width of an open
court is 12 feet. So, again, | think 1'd like to give the
Applicant the opportunity to either adjust the design to
acconmodat e an open court, or give them the opportunity to tell
us why they can't accommpdate it as they would in a variance
case.

Anyone have any thoughts about that?

MR. PARSONS: You know, it is amazing when you
read the various definitions of court, there are one, two,
three, four, five, six, seven -- seven varieties. You're
suggesting that it's an open court?

CHAI RPERSON M TTEN:  Ri ght.

MR. PARSONS: As opposed to a niche?

CHAI RPERSON M TTEN:  Yes, and really, it's just a
question of -- | nean, it's not clear fromthe definitions, but
it's up to us to nmake this interpretation at this point. The
definition of niche, which talks about an indentation, a recess,
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or a decorative architectural treatnent of the exterior
suggests to ne sonething different than what | see on -- | guess

in the | atest subnission, it's |evel one plan, which is A3.

A traditional niche is just an indentation. It's
small, and it would be surrounded on three sides by the building
if it was a rectangular niche. So. | just think that this

doesn't conjure up niche for nme. This conjures up open court.

If the rest of the Conm ssion agrees, then |
think we should ask the Applicant to address that.

MR. PARSONS: Yes, the niche is nore of an
architectural enbellishnment, an aesthetic niche, if you will, an
aesthetic court rather than a functional one, as this is.

CHAI RPERSON M TTEN: Ri ght. Anyone else want to
weigh in on the issue of court versus court niche?

MR.  MAY: Ot her than to say that | was simlarly
confused by that problem So, | would welcome clarification

CHAI RPERSON M TTEN: Okay. Let's turn now to the
issue of the public space utilization that we are asked to
review, as well as the PUD itself. There are two areas in the
proposal where the Applicant would like to rent public space
over the alley. Does anyone have any concerns related to the
public space issues?

MR,  MAY: I had raised a concern during the
hearing with regard to the light that would enter into that
space and how that would be affected by taking up nore of the
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space with 51/2 feet of the public space being taken up. Now
that we have seen those diagranms, | think | would have to agree
that the consequence with regard to reflected light is perhaps
not as significant as | had originally thought.

However, | still find it troubling that we're
being asked to allow this Applicant to rent this public space
over the objection of the adjacent neighbor, and wth sone
sacrifice to their building, for the sole reason of adding
another five feet of depth to the building at a point where |I'm
just not persuaded it's absolutely critical to the leasability
of that space.

CHAI RPERSON M TTEN: Since we're asking for the
Applicant to supplenent the record, is there something -- and
perhaps | should clarify at |east ny own view about, or at |east
give ne own view about the legitimcy of your raising that as an
i ssue.

I know the Applicant, in addressing the concerns
that the folks from the bar building had, they laid out the
standard for review for requests to lease public air space.
VWhen that is the only issue before us, the standard is really
just consistency with the zoning map and the intent of the
regul ati ons.

I think that in the context of a PUD, the questions that
Commi ssioner May is raising are appropriate.
Is there sonething that you think the Applicant
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could do if they supplenented the record as it relates to that
that woul d perhaps ease your mnd? Is there sonething you'd
like to ask themfor? Since it's clear that we're not going to
be able to make a decision on this w thout sone additional
informati on fromthe Applicant?

MR, MAY: Maybe it's sonehow woven into the
record already, but the case that this is sonmehow critical to
t he devel opnent of this particular building would be hel pful. |
mean, short of that, it's a question of redesigning the core of
the building, and that's not something that | would like to
suggest at this point.

CHAI RPERSON M TTEN: Wbuld it be fair just to ask
for themto address sort of the bal anci ng bet ween whatever m ght
be lost by the Barr Building in granting this versus what is
gai ned by having this so that this is, you know, to nake this
buil ding more functional so you can get a sense of the order of
magni tude on each side. Wbuld that be hel pful ?

MR MAY: I think so, particularly in light of
the fact that there are other objections that were raised by the
owners of the Barr Building, that there are other issues at
least in their eyes. It does seem to be a question of
bal anci ng.

CHAI RPERSON M TTEN: Okay. There was al so, and |
don't know if this is a concern of any of the Commi ssioners, but
there was al so an issue raised by the neighbor, the owner of the
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Barr Building, with the relationship of the 17th Street facade
to the Barr Building given the way that 900 17th Street is set
back and the way that the existing 1700 K Street is set back
before they go up to their full height, sort of in deference to
the Barr Buil ding facade.

I know that for nyself -- I'm going to have

trouble putting my hand on it, but in their supplenental

materials, A32, which is the perspective rendering that | had
asked for, and this was the reason that | had asked for it is
because | wanted to see how the taller facade of the new

building would interact, if that's an appropriate word, with the
northern corner, whatever that architectural enbellishnment is
that's on the Barr Buil ding. | don't know that |'ve come to a
firm concl usion.

I nmean, the facade is a very attractive facade of
the new building, and it seens to be very conpatible with the
Barr Buil ding except right where they cone together at the top.

So, | don't know if M. Parsons or M. Hood or M. My, if you
have any direct responses to that issue, but | think it is one
that is worth considering.

MR. PARSONS: Well, |I'm going to show you anot her
perspective. This is the one on the cover of the study?

CHAlI RPERSON M TTEN:  Yes.

MR. PARSONS: If you tried to do what they did at
the corner of 17th and K here at this corner, it just wouldn't
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wor K.

CHAI RPERSON M TTEN: Ri ght.

MR. PARSONS: So, not to design it here today,
but I don't see a way to take this elevation and notch it.

CHAI RPERSON M TTEN: Ri ght.

MR. PARSONS: O step it back the way the one is
to the south.

CHAI RPERSON M TTEN: It's almost like, 1 nmean,
given the design, it can't be done.

MR. PARSONS: | don't think so. It would call
nore attention to what would look |like a nistake unless we set
t hat whol e el evation, that whole floor back or floor-and-a-half.

CHAI RPERSON M TTEN: Ri ght.

MR. PARSONS: I just don't think that would | ook

well on this facade.

CHAI RPERSON M TTEN: Yes. I mean, in terns of
bal anci ng, | nean, dealing with the sane kind of an exercise and
with what M. My was struggling with on the air space, | nean,

clearly the facade of the new building works so well that what
m ght be lost in terms of the Barr Building standing on its own
there, given that it's a relatively small piece of the overall
building, I would say that on balance, the design works, even
though it m ght be somewhat troubled by the relationship there.
Any thoughts, M. My?
MR. MAY: At the hearing and subsequent to it, |
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did find that relationship between the Barr Building and the
proposed building to be very problematic, but over tine and
spending nmore time with it and seeing newer views of it, |I'm
much less troubled by it now than | was before. You know, the
Barr Building itself is such a distinct building that it clearly
makes its own statement regardl ess of howtall the thing next to
it is.

VWhile the relationship that we have wth the
building on the other side, between the Barr Building and the
buil ding on the other side, is in terns of massing works well.
I think that the architecture itself of that other building is
far | ess respectful of the Barr Buil ding.

So, on balance, are there different ways that it
could have been handled that would have worked better?
Possibly, but it is a very attractive facade in itself, and |
think it is appropriate next to the Barr Building.

CHAI RPERSON M TTEN:  Thanks. The next issue |'d
like to raise is just the one that we also heard quite a bit of
testinmony about in the hearing, which relates to the benefits
and amenities. I"I'l just briefly -- they're on pages four and
five of the proposed findings of fact and concl usi ons of |aw.

Nurmber 16, we have the urban design and
architecture, and what we heard was the struggle that the Ofice
of Planning was having wth characterizing the design as
superior relative to a matter-of-right project in light of the
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rather high quality, attractive, distinctive, newer projects
that are |located along K Street that are matter-of-right
projects, and whether this significantly exceeds the quality
that we would expect from a matter-of-right project at this
prom nent corner.

There's the $70,000 contribution to the business
i mprovenent district that would be used in Farragut Square or
Longfel |l ow Park. There's the increased tax revenue for the
District that |'m not sure that what's represented in the
findings of fact and conclusions of law relates to or makes a
conpari son between what would be the tax revenue froma matter-
of -right project versus the proposed project, but rather a
conpari son between the <current situation and the proposed
project, and then a comrmtnent to use local, small, and
di sadvant aged busi nesses and the executed first source agreenent
with the Departnment of Enpl oynent Services.

So, any thoughts, concerns about the magnitude of
the amenities and whether or not they satisfy the PUD
requi renents?

MR. HOCD: Madane Chair, | had a concern with the
LBOC and the DOES, and |I'mtrying to find the letter that was
submtted. Sonetines it's a juggling act up here.

CHAI RPERSON M TTEN: | know.

MR.  HOQOD: Anyway, guess | can talk off the top
of ny head.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

CHAI RPERSON M TTEN:  Yes.

MR.  HOQOD: It nmentions in here about Capitol
Square, and | think it's been brought to my attention, and I
asked the Applicant at the time about Capitol Squar e
Unfortunately, Potonac |nvestnent Properties nmentions that they
had | guess an agreenent or whatever they were doing with AKin,
Young and Taub, and | renenber asking at that particular
hearing, which was another case, were they successful,
unsuccessful, or what their rating was, and they gave a very
poor rating.

Now | conme back and | see where they're saying
that they have established a partnership with Akin, Young and
Taub, | believe | have this correct, but anyway, dealing wth
Capi tol Square. At that tinme, they stated that Capitol Square

was not a susceptible site dealing with the DOES and the LBOC s.

So, | guess | would say this about that. W need
some type of -- | don't know if | can -- M. Bergstein, you can
correct me if I'"mincorrect and | cannot ask for this, but |

think we need sonme type of reporting neasures with naking sure
that this stuff actually happens.

| also have a problem not just relating to the
Applicant, and this is why I want to nake sure that we have sone
kind of neeting with all parties involved. The Applicant has
al ready made an attenmpt, he states in his letter, that he has
spoke with DOES, and DOES has not responded back in a tinmely
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manner .

Anot her thing, the LBOC, they're saying they have
nothing in place. | can tell you that | have spoken to everyone
except for DOCES. I've spoken to Ms. Flowers of LBOC. She has

informed ne that she gets nothing from Zoning. Then |I'm hearing
somet hing here that's contradictory, that they don't even have
anything in place. That's why it's of the urgency that we put
that meeting in place because | don't necessarily think we can
just blame the Applicants.

Cbviously, the District has some work to do from

what | see here. This is a letter that | think needs to go to
DOES, and also that needs to go to LBCC So, if we can
encourage that, | think that needs to happen, and hopefully that

meeting can happen soon because |I'm very disturbed with the
findings that have conme back dealing with that.

I also want to put in place, hopefully, some type
of reporting nmeasures whether it comes to the O fice of Zoning
or whether it goes to the Ofice of Planning or who, but we need
to have sone type of reporting neasures.

Also, the LBOC, | was very disappointed in the
Di strict businesses. I think I see one on the whole page here
dealing with 300 M Street. VWhile | know that the District may
not have all the necessities, what the Applicants are | ooking
for, we still need to know up front so we can start putting
things in place.
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So with that, Madanme Chair, | wll reserve ny
comments, but in this particular case, the urgency right now, |
woul d think that we need to put sonme type of reporting nmechani sm
in place.

CHAlI RPERSON M TTEN: M. Hood, you know, the
i ssues that you raise are good, and | really do appreciate you
rem nding us of the inportance of them If | could just borrow
that letter back for a second. VWat's interesting, and | do
remenber that folks from Akin, Young and Taub being honest with
us about their results, but | think it's a question of what
we' re expecting of applicants. What the Applicant has said is
that they're in conpliance with the good faith requirenments for
their DOES and LSDBE goal s.

I think where the disconnect is is that there's a
good faith requirenent to try, and then there's the results,
whi ch are disappointing. So, it's a question of getting the
results, and | think we have sone insight fromthis letter that
it wuld be difficult to hold the Applicants accountable for the
results given that they need to work through these District
agencies, and yet if we don't expect that we wll get the
results, then what kind of an anenity is it if we can't rely on
it.

So, | think there is the definite urgency to have
this meeting, and | guess what we could do, since we're asking
for a variety of other things, is ask the Applicant what they
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m ght propose to do to guarantee or to insure that we wll get
the results that we expect from these agreenments and ask them
for sone input about that.

MR. HOOD: That sounds good, Madame Chair.

CHAI RPERSON M TTEN: Are there any other concerns
about the anenities that are being proffered?

MR. PARSONS: Well, | think the building is a
superior architecture, but | want to reflect on the exchange I
had with M. Cochran at the hearing because | think what the
Ofice of Planning is saying is that the quality of matter-of-
right architecture is increasing. They reference the Pelli
bui I di ng.

I don't know why |I'm going to suggest this. We
have been through this so many tinmes, but whether superior
architecture is an anenity or not. The last time we reviewed
the PUD regul ati ons, we cane to the conclusion it was, as it had
been for sone 25 years.

If the Ofice of Planning is having a different
view in C4 areas about this, then mybe we ought to do
sonet hi ng about it. I look at this as two buildings, nediocre
bui | di ngs, bei ng denpli shed, removed, and replaced wth

somet hing very attractive, and they couldn't seemto get there.

They weren't questioning the quality of it. They were saying,
but they're doing the same thing up the street. | guess | would
say in not all cases are they doing the sane thing up the
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street.

So, | don't agree with them in this case. | f
they have sone overall concern about this issue, we'd better
deal with it now than case by case.

CHAI RPERSON M TTEN: | think, you know, what came
out of the discussion, and | very nuch appreciated the
di scussion that was generated by the Ofice of Planning and
struggling with the architecture because | think this has been
characterized as the sort of Lake Webegone characteristic which
is all architecture is superior.

You know, how do we nmke that judgnent, and if we
can't, then we need to figure out a way to struggle with this in
anot her way. You know, everybody who brings forward a project
thinks it's superior architecture, especially when the architect
testifies. So, | think it's sonething that we do need to
revisit.

Wile | appreciate the fact that they are
repl acing two medi ocre buildings, the test for the anmenities has
never been what they're replacing. It's always been -- the
standard is relative to matter-of-right, so that sonebody who
has a grotesquely ugly building is doing everyone a favor by
taking it down, that really doesn't necessarily qualify as an
anenity.

For myself, | think that while the Applicant is
asking for a relatively nodest, in this case, relief, | am
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struggling with and would wel come anything that the Applicant
would want to supplenent the record with as it relates to
anenities. I find the amenities, particularly if the tax
revenue calculation were done against a matter-of-right
bui l di ng, and given that we don't expect, at least in the short
term very good results on the LBOC and DOES, and given that
there is sone, you know, it's certainly open to debate whether
or not this architecture is superior to what could be gained
from a matter-of-right project, you know, there's not a whole
ot left.

So, | think that the anenities are kind of thin.

I think there should be sonething that gives us the sense that
this is not on the edge of neeting the requirement, that this
definitely neets the requirenent, and I don't feel that we're at
t hat point. I don't know if anyone else shares that concern,
but that's a concern of mne.

MR. PARSONS: Well, | would only say to that that
this project is only achieving 38, 000 square feet above -- not
that that's small, but | nmean, it isn't a couple of hundred
square feet over a matter-of-right. So, |I'd better stop. |
woul d wel come what ever the response you get.

CHAI RPERSON M TTEN: Well, just to respond to
that briefly, not to belabor it, but it would be interesting --
I don't have all the papers in front of nme, but in exam ning for
us the issue of the housing I|inkage paynent, the Ofice of
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Planning did calculate the -- at least from using the tax
assessnment -- what the increnental value of the zoning is.

So, if we go back to that and we say okay, well
what is that, and | don't renenber what the nunber is, but it's
a hefty nunmber, and then say okay, well have we sufficiently
bal anced that with anmenities. | guess that's what I'mtrying to
suggest would be an appropriate exercise to go through for the
Conmi ssi on. When | do that balancing, | don't find that I'm
sufficiently persuaded that the bal ance has been achi eved.

Any ot her thoughts about anenities, benefits?

MR,  MAY: No. Having heard what both of ny
fell ow Comm ssioners have to say on this subject, | would agree.

I nean, there is certain question with regard to the relative
anenity of sinmply superior architecture. | mean, | would think
that certainly for this type of building, there is reward in and
of itself to the Applicant by sinply having a better building.
You know, yet there is a benefit as well to the larger comunity
by havi ng that building.

The superior architecture of a gas station isn't
going to sell you nore gas, but the superior architecture of an
office building will theoretically vyield higher rents, other
conditions notw thstanding. It becones, | guess in this
particular environnent, the value of that anenity becones
particularly hard to judge.

CHAI RPERSON M TTEN:  True, but your point is well
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taken, which is | think it explains why matter-of-right
devel opnent exhibits a high level of architecture as well is
because it does make sense. it is desirable to do from an
econom c perspective. So, we'll have to struggle with all of
t hat .

Now, those were all the issues that | had, sort
of issues within the context of the application itself. G ven

that we're going to give the Applicant the opportunity to
suppl enent the record in a variety of ways, are there any other
i ssues that any of the Comm ssioners would like to raise?

MR.  HOOD: I just have a point of clarification.

Wth all this and the way the anenity package and the

di scussion has went, are we going to be still doing proposed
action, or are we going to defer that?

CHAlI RPERSON M TTEN: I would like to defer it
and | would like there to be sone novement that would give me
confort to go forward, so |'d rather not take action today and
reopen the record.

MR.  HOOD: I would agree, Mdanme Chair, because
the discussion | just heard, it's alnost |like we're starting --
I don't know whether they have an anenities package or not, to
be frankly honest, but hopefully we'll give them an opportunity
to be able to respond to the issues.

CHAI RPERSON M TTEN: M. Bastida, could you give
us sone guidance about when the additional subm ssions that we
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have asked for could be provided, and also to give tine, because
I think we'd like to get sone feedback from the Ofice of
Pl anni ng. Doesn't the ANC get an opportunity to weigh in on
t hese things?

MR. BASTI DA: All the parties that participated
int he public hearing should be served and then receive coments
fromthose parties. | amgetting ny calendar, but | think that
basically, there are only three weeks to do these, to the
hearing. So, | would like to solicit fromthe Applicant to see
how soon they can provide what the Comm ssion has requested, and
we can enunerate -- | believe there are five points -- and see
when they can serve it to the other parties. That way, the
ot her parties have the opportunity to respond to it and be able
to have it for the Zoning Comm ssion nmeeting of Decenber 10.

If the Applicant will be kind enough to approach
me and let me know, | would be very appreciate because then
can nmake a determ nation for you to see if you concur with it.

CHAI RPERSON M TTEN: Okay. Should we wait while
you do that, or should we go to the next case?

MR. BASTIDA: You can go to the next case if you
woul d |ike. That way, you wouldn't waste any other tine.
That's a sua sponte case, and | only would have to say that you
have been provided with a record in the case and with the letter
that was sent out of this office requesting prelimnary
comments. The comments were received by this office.
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Thank you.

CHAI RPERSON M TTEN: Thank you. All right. Just
as we proceed, there's a couple of things that | just want to
address, which is that on the sua sponte case. W have a notion
to strike portions of the responses, and | guess in general, |'d
just like to say that I'"mnot sure that the notion is even -- is
the notion properly before us in this proceeding, M. Bergstein?

MR.  BERGSTEI N: I would say that it's not.
There's only one instance where the parties becone involved in
the sua sponte, and that's only if the Conmi ssion intends to
reverse or nodify the order. In this case, it asked for sonme
comments from the parties, and to the extent it received them
it can use them but | don't think it's appropriate to deal with
any notion by any particular party in a sua sponte.

CHAI RPERSON M TTEN: Okay. Maybe just for
clarification. I mean, | think we know what's before us, and
anything that we receive that's extraneous to that, we would
ignore as a matter of course anyway. |Is that the feeling of the
ot her Commi ssioners? Ckay.

Now, we have a submission from Shaw Pittman on
behal f of the property owner that shows an alternative plan for
the penthouse configuration that would alleviate my concern
about the approval that was given by the zoning adm nistrator
regarding the penthouse. This is their November 9, 2001
submi ssi on.
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VWat | would like to do is encourage them to
submt it and be on their way, but 1'd also like to take sone
action, and | think it's appropriate to take sone action as it
relates to the BZA decision because unless we take sonme action,
the BZA decision will stand. So, nmaybe the best way to begin is
to find out if the other Comm ssioners share my concern about
the treatnment of the penthouse in this case and if it requires -
- if you need nme to explain it, either all or part of it, I'd be
happy to do that if it's necessary.

For now, 1'll just ask if anyone has any thoughts
and whether or not |'ve been persuasive about ny concerns. M.
May ?

MR.  MAY: Can you walk u through this October
19? \VWhat | don't have before ne is drawi ngs of the approved
version. So, what is the difference here?

CHAI RPERSON M TTEN:. Ckay, we're on the roof plan
conpari son.

MR. MAY: Ch, all right.

CHAI RPERSON M TTEN: I think the roof plan
conparison illustrates it better for nme, anyway, for ne
personally. You see on the |lower portion where it says previous
partial elevation |ooking west. The tallest portion of that
elevation is a tower with a peaked roof on it, and it |ooks
striped. Then in the upper elevation, you see that that's been
renoved.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

Well, that tower is at the building line, and it
was treated for purposes of calculating FAR, it was given the
FAR exclusion of the .37 FAR exclusion as a penthouse, but the
zoni ng admi ni strator treated it as an architectura
enbel | i shnent and said for the alternative purpose of setting it
back, which is also a requirement for penthouses, that it didn't
have to be set back because it was in this architectura
enmbel | i shnent .

My concern was it's either a penthouse or it's
not a penthouse. It can't be a penthouse for one purpose in the
ordi nance and not a penthouse for another. So, it either gets
the exclusion and is treated as a penthouse and set back, or it
doesn't get the exclusion, and it's counted in FAR

So, what the Applicant has done here is basically
elimnated the tower and reduced the height of the penthouse to
the point where a set back isn't required in terns of what's
been solve, but in terns of my concern, ny concern was the idea
that the penthouse was being treated in two different ways.

I guess ny biggest concern is that there's a
pattern of this kind of decision making. VWhat it does is it
creates bul kier buildings than was anticipated because the FAR
exclusion for penthouses is permtted because we don't expect
themto be up against the face of the buil ding.

MR.  PARSONS: Well, now go to the next sheet
because that's the one |I'm struggling with. There seens to be
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no el evator override on this elevator. Wat is it?

CHAI RPERSON M TTEN: Well, one of the things that
was tal ked about, and | don't know exactly about this design,
but somebody had raised the issues in the original hearing about
how t he pent house wasn't even tall enough, and there's sone kind
of -- you know how sone have the hoist at the top or have the
mechanics at the top. Well, this is sonehow on the side so that
everyt hing doesn't have to be on top of the elevator shaft.

MR. PARSONS: Oh, so it doesn't need a penthouse.

It's got a three or four-foot override in the second draw ng.

The first one doesn't show any override at all. It just comes
up to the floor. |It's a very unusual elevator
CHAI RPERSON M TTEN. | think it is.

MR. PARSONS: It must be a hydraulic elevator or
sonmet hing that pushes from the bottom I have no idea, but if
they can do it, they can do it.

CHAI RPERSON M TTEN. M. May?

MR. PARSONS: M. May to the rescue

CHAI RPERSON M TTEN. Educate us, pl ease.

MR.  MAY: It's hard to tell because the draw ng
with the dinensions is so snall. There is a requirement for
some override no matter how the elevator is run. You have to

al ways be able to stand on top of the elevator cab so that no
one is injured in the process of working on the elevator, but it
is possible to renmove the machinery and take the machi nery and
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nove it to the side of the shaft at a |lower elevation or, |
mean, it can be put sonmewhere el se adjacent to the shaft wi thout
being at the very top.

The nost efficient thing is to do it at the top,
but it can be done essentially fromthe bottom W don't have
details on where it's run from nor do we have details on
whet her, in fact, they have sufficient override space. | would
assunme that being responsible designers, that they would have
i ncorporated that.

MR.  PARSONS: So, did the past drawi ng then show
inthis tower a full 18-1/2 foot override?

CHAI RPERSON M TTEN: We didn't have t he
equi val ent of Section BB in the record.

MR.  PARSONS: Ch, well I think your advice for
themto go on their way with this is a good one, is good advice.

CHAI RPERSON M TTEN: Gven that | think we need
to take sone action relative to the BZA decision, and given that
I don't think it's appropriate to take it -- | think we have to
give the parties a chance to respond. I would like, if we

could, to indicate what our intent is relative to the BZA

deci si on. So, if | can get a sense of whether or not the
concerns that | had regarding the penthouse and the setback are
shared by other nenbers of the Conmission, | think that would be
hel pful .

MR. PARSONS: Yes.
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MR. MAY:  Yes.

MR. HOOD: Fine.

CHAlI RPERSON M TTEN: COkay, then this is what |
woul d propose. We have a consensus that the BZA decision as it
relates to the treatnment of the penthouse and the required
set back, was incorrect. So, the action would be to reverse
t heir deci sion on that basis.

At the same tine, we would encourage the
Applicant, or we would encourage the owner to submt an
application consistent with what's been presented here, and if
that were nade, the matter would be npot relative to any action
we would take, vis-a-vis the BZA We would al so just expect
that the zoning administrator, when that curative permt
application were received, that they would make the referral to
the O fice of Planning with the understanding that if there's no
response from the Ofice of Planning within, | think they have
to wait 15 days, that they would be free to proceed.

I'd also like to say just if it is of any
concern, | think that this a mnor nodification of the plan that
was proposed and in no way should jeopardize the zoning that's
vested for this project.

MR. HOOD: Madane Chair, | would agree with you.
| think it's definitely a minor nodification. | just have one
question for clarification. W' re overturning what the BZA did.
Are we just taking that section in the order or the whole
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order?

CHAI RPERSON M TTEN: No, we're only considering
the two decisions on the sua sponte which relate to the setback
of the penthouse and the lack of a referral to the O fice of
Pl anni ng of the roof design by the zoning adninistrator.

MR.  HOOD: And then once that's submitted and
corrected, then they can be on their way.

CHAI RPERSON M TTEN: They can be on their way
NOW. I mean, | think what will happen is if the Applicant
submits -- if the owner submts an application for this curative
permt, that whatever happens relative to the BZA decision is of
no interest to them anynore, because it's only on these two
i ssues. This application, the revised design, npots the issue
bef ore the BZA.

MR. HOOD: Okay, so where are we now? Do we need
a notion?

CHAI RPERSON M TTEN: | think that what we need to
do is, we've indicated our consensus, and | think either M.
Bergstein or M. Bastida can tell us what happens next relative
to the parties.

MR. BASTIDA: Now, the O fice of Zoning will send
a letter out requesting coments fromthe parties regarding your
decision to reverse in a narrow fashion the BZA on those points.

The O fice of Zoning will send out the letter this week and
woul d request that the comments will be served by 12:00 noon on
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Monday, Decenber 3, and staff would |ike to nake clear that they
are not comments to the comments.

The sua sponte doesn't allow for that. it's only
your coments, and there is no response to the comrents. So,
each party will serve each other just so they are aware of what
it was subnmitted for the record.

CHAlI RPERSON M TTEN: Ckay, can | just nmke one
clarification, and M. Bergstein should weigh in here if we need
to proceed in a different way. W did not make a decision.
W' ve indicated our consensus.

MR. BASTIDA: Right, that's all right.

MR. BERGSTEI N: Vell, that's right. Basical ly
the letter would say, and we have a nodel that was used before
that at the hearing the Zoning Comm ssion has at |east indicated
the likelihood that it would reverse and nodify. Prior to doing
that, the Zoning Commission wll receive nenorandum from the
parties in accordance with 3128.3, or sonething |ike that.

CHAI RPERSON M TTEN: Thank you. Does the zoning
adm ni strator get brought into this at sone point?

MR. BERGSTEIN: He's a party.

CHAI RPERSON M TTEN. Okay. Oh, that's right.

MR. BERGSTEIN: He's a party.

CHAlI RPERSON M TTEN: Sorry, vyes, that's right.
Great, thank you.

MR. BASTI DA: kay, thank you.
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CHAI RPERSON M TTEN: Okay. Could you turn on
your m ke there for a second?

MR. BASTI DA: I was too quick, and | turn it on
and off. Wbuld you like to discuss the tine tables for 1700?

CHAI RPERSON M TTEN:.  Yes, please.

MR. BASTI DA: The Applicant will make its
subm ssi on on Tuesday, Novenber 27 by 12:00 noon, and will serve
it on all their parties. The parties have until Tuesday,

Decenber 4 at 12:00 noon to respond to that subm ssion.

CHAI RPERSON M TTEN:  Okay.

MR. BASTIDA: Thank you.

CHAI RPERSON M TTEN: Thank vyou. Let's nove to
final action, Zoning Conm ssion Case No. 01-12C, the PUD for
Nehem ah Homes. M. Bastida?

MR.  BASTI DA: Yes, Madame Chairnan. The staff
has provided you with all the documents and with a proposed
draft order, and request action on this item Thank you.

CHAI RPERSON M TTEN: W have a request for final
action on Zoning Commission Case No. 01-12C I would nove
approval of the Zoning Conm ssion order, which is lacking a
nunber, in Case No. 01-12C

MR, HOOD: Second.

CHAI RPERSON M TTEN:  Any di scussi on?

MR. PARSONS: Madanme Chair, | wanted to go to --
I should have noticed this earlier. | apologize. On page four

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96

in the order, at nunber 14, they're tal king about this situation
where the original application and a bioretention system
underneath the recreation area under the jurisdiction of the
District. The way it's stated here in line 5, however, after
the PUD set down, the NPS advised the Applicant that a deed
executed in 1957 indicated that this area was owned by D.C. --
it's not quite accurate.

CHAI RPERSON M TTEN:  Okay.

MR. PARSONS: So, I'd like to change it. Started
in 1957, indicated that this, federal land, was transferred to
the District of Colunbia, and |I've got this witten down here --
parks for recreation purposes, which does not permt other uses.
That's basically it.

CHAI RPERSON M TTEN:  Okay.

MR PARSONS: And we would take out but that
jurisdiction over its use belonged to the NPS. I would just
hand that to M. Bastida.

CHAI RPERSON M TTEN:  Terrific.

MR. PARSONS: To clarify that.

CHAI RPERSON M TTEN:  Okay.

MR. PARSONS: Thank you.

CHAI RPERSON M TTEN:  Anyt hi ng el se, anybody?

MR HOQD: Madane Chair, can we also, and |I'm
secondi ng before |I look -- on page 8 and 9, again, I'mgoing to
ask that we have sonme type of reporting mechani sm put in place.
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| believe I'm thinking back to the hearing. | believe that
they really provided good information on how they were going to
proceed, but | also want to nmake sure that we put -- since we're
doing it with all of them | want to make sure that we put sone
kind of reporting mechanismin place. I don't really have the
| anguage to put in there. |If we can do it.

CHAlI RPERSON M TTEN: Well, as it's been done in
the past, and not to say -- and the past is |leaving us
di ssatisfied, but the requirenment has been to enter into these
agreements, and we haven't held the Applicants accountable for
their results. | think until we understand better about how the
process works, |I'm not even sure that we can hold them
accountable for the results.

MR. HOOD: That's fine.

CHAI RPERSON M TTEN: Because if they're going to
report, who will they report to, and what wll happen as a
consequence of the reporting at the nonent? \What would we |ike
to see happen, because if, for instance, they're supposed to
hire -- their target is to hire a certain percentage of |ocal
smal | di sadvant aged busi ness, and they don't neet the target.

Then what is the PUD, not valid, or are we going

to penalize themin sone way? See, that's what | think we need,

nore di scussion to get to that point. | think we'd like to get
to that point, but I'm not sure we can put that in place just
yet.
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MR. HOOD: But at |east we would know that it was
done. | can't renenber the file, but | don't know if they had
an agreenent in the file or not. They nay have, nmay have not,
but at |east we know sonething was attenpted, whether they had a
si gned agreenent or not.

CHAI RPERSON M TTEN:  Okay.

MR.  HOOD: But for right now, |'d just make that
i ssue nute.

CHAI RPERSON M TTEN: What we could do is if
you're looking to gain information about results, the success,
Wi t hout any penalty being associated with it, we can certainly
say, or can we say, M. Bergstein, that the Applicant shall, at
the <conclusion or the project or at the conclusion of
construction, deliver a report to the Zoning Commi ssion
regarding their success in conplying with the requirenents or
somet hing |ike that?

MR. BERGSTEI N: Well, | think you could say for
i nformati on purposes so it's clear why you're asking it.

CHAI RPERSON M TTEN:  Yes, yes.

MR. BERGSTEI N: That they shall report to the
Zoni ng Conmi ssion the date upon which the MOU' s and first source
agreenents are entered into so you would know that they occurred
and how soon they occurred.

Then, with respect to the DOES that concerns the
construction of the PUD, you could ask them at the concl usion of
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construction to indicate what percentage of persons were
actually used so you can see just what the result is.

CHAI RPERSON M TTEN:  Okay.

MR. BERGSTEIN: The same thing, | understand that
the second one is sort of an ongoing thing that there's a
requi rement that a certain nunber of disadvantaged businesses
take part in the PUD, but again, you can ask themfor at |east a
report -- 1 don't know if you want it on an annual basis or a
one-tinme report, just to fix it so you'd have a sense of the
per cent age.

So, at least you then get a statistical basis to
j udge whether or not these things work and whether or not in the
future you may need to inpose certain conditions. So, if you
stated for informational purposes only, sonething like that.

CHAI RPERSON M TTEN:  Okay.

MR.  HOQOD: Let ne just say this, though, Madame
Chai r. I'"'m not saying that the Applicant is always at fault
because as evidence has already shown us, it's not just the
Appl i cant. Wien we have these neetings, | want to take this
data to the table and say hey, |ook, either we're going to do
this, or either we need to just do away wth it in the
regul ati ons.

CHAI RPERSON M TTEN: | agr ee. | agree
conpl etely.

MR. HOOD: |'m not just necessarily just pointing
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at the Applicant.

CHAI RPERSON M TTEN: | agree.
MR.  HOOD: I want to see how responsive the
District agencies are also. So, that's just where | am | want

to put that on the record and make sure the Applicants know it's
not just them It's a two-sided equation here.

CHAlI RPERSON M TTEN: Well, actually, the thing
is, it's not really about placing blane. It's about trying to
figure out are we getting the results that we expect when we
accept this as an amenity, and if not, can we get the results
that we expect, and if we can't then we, |like we say, we should
stop accepting it. So, could we add that |anguage, M.
Bergstein, as you suggested, for information purposes? You can
craft somet hi ng.

MR. BERGSTEI N: Yes, and if you don't mind also
work with the Applicant to make sure that what |'m saying is
sonmet hing that's understood and doabl e.

CHAI RPERSON M TTEN: Okay, and | would suggest
that at least at this point that the reporting on both the DOES
and the LBOC agreenments be one-tine reports at the conclusion of
construction because | don't want them to have an ongoing
reporting requirenent.

MR. BERGSTEI N: | see, so at the conclusion of
construction, they'll advise you the date the nenoranduns were
entered, and then at the conclusion of construction to what
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CHAI RPERSON M TTEN:  Yes.
MR. BERGSTEIN. Okay.
CHAI RPERSON M TTEN: Thank you.
MR. BASTI DA: Madane Chairman?

CHAI RPERSON M TTEN:  Yes.
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MR. BASTIDA: Then you will |eave the record open

to receive that at the conclusion of the construction phase?

CHAI RPERSON M TTEN:  No.

MR. BERGSTEI N: I think that this is just an
i nformati onal report.

CHAI RPERSON M TTEN: It's for i nformation
pur poses.

MR. BASTI DA: But that was one of the problens

that was before is that then it went into general correspondence

file. If you are going to neke it part of the -- to really be
able to go to the specific project and obtain the data, | think
that it should go into that file. |In that way, it will be easy

to retrieve.

MR. BERGSTEI N: Maybe | coul d suggest sonething

though. |s there a way of creating a file for this statistica

information? |In other words, if this is something you'd like to

know, not just for this PUD but for every PUD in the next

mont hs or whatever, then perhaps the best thing to do is

create a file for the purpose of receiving these reports.
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MR. BERGSTEIN: Then you could do sonething with

the statistics because if they're in each separate file, then

you have to remenmber which ones you asked that for
of put it all together.
CHAI RPERSON M TTEN: Ri ght.
MR. BASTIDA: Staff can do that.
CHAI RPERSON M TTEN:  Terrific.

MR. BASTIDA: Thank you.

and then sort

CHAI RPERSON M TTEN: Ckay. We have a notion and

a second to take final action to approve Zoning Conmi ssion Case

No. 01-12C with nodifications proposed to Finding of Fact No. 14

by M. Parsons and with nodifications to conclusions of |aw, or

t he decision -- sorry -- Decision No. 8 and No. 9 by M. Hood.

Any further discussion? Al those in favor,

pl ease say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please say

no.
(No response.)

CHAI RPERSON M TTEN. M. Basti da?

MR. BASTI DA: The staff will record the vote of

four to zero, Ms. Mtten noving and M. Hood seconding, M. My

and M. Parsons voting on the affirmtive, M.
present, not voting. Thank you.
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

Hannahan not

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

CHAI RPERSON M TTEN: Okay. Consent cal endar

MR. BASTI DA: The consent calendar is basically
an item in which we were doing editorial coments that are
really base of no consequence for the rulemaking, but if
requi red because of |law, the changes are basically on page seven
under E on electronic equipnent facility. What we did here was
to bring this in line with Section 21.04 of the parking
requi renents. In that way, they would read in tandem So,
there is nothing really new what is being proposed here but the
| anguage has been nodified to read as what is presently in the
regul ations in Chapter 21, that is parking.

CHAI RPERSON M TTEN: Okay. I had a couple of
just minor things. Let's just run through them quick. On page
seven, in the bolded |anguage in the first paragraph under
nunber of parking spaces required, second to the last line, if
the structure is vacant, comma, the use that existed i nediately
prior to the vacancy.

MR.  BASTI DA: Provided the nunber of parking
spaces?

CHAI RPERSON M TTEN:  No.

MR. BASTIDA: | lost you

CHAI RPERSON M TTEN: Okay. See where it starts,
for EEF use in existing structure?

MR. BASTIDA: Correct.

CHAI RPERSON M TTEN: Down at the end of that
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sentence, if the structure is vacant, comm, the use that
exi st ed.

MR. BASTI DA: Okay.

CHAI RPERSON M TTEN: Then in the next paragraph
at the end, the bolded |I|anguage, by this title for the
succeedi ng use.

MR. BASTI DA:  Yes.

CHAI RPERSON M TTEN:  And then on page eight, the
change that you're proposing to nake to CR and put a hyphen in
it is not correct. CR is not hyphenated.

MR. BASTIDA: Thank you.

CHAI RPERSON M TTEN: Okay, so | would nove
approval of the -- what's it called? W don't have an order
nunber here? Okay, the notice of --

MR. BASTI DA: This is a proposed rul emaking, so

we will have to send them out for comments and wait 30 days, so
probably we wll not have a final action until the January
nmeeting.

CHAlI RPERSON M TTEN:  Okay.

MR. BASTIDA: We have to go that route.

CHAI RPERSON M TTEN: Ckay, so this is a
nodi fication to a proposed order? |Is that what you' re saying?

MR. BASTIDA: Correct. No, to an existing order.

CHAI RPERSON M TTEN: But you said this is --

MR. BASTIDA: A proposed rul enaki ng.
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MR.  BERGSTEI N: Sorry, this is a proposed
rul emaki ng that has such m nor changes that you don't need to do
the normal hearing procedure, which is what the consent cal endar
is for.

CHAlI RPERSON M TTEN:  Okay.

MR. BERGSTEIN: So, you're as if you have already
had a hearing and the whol e shebang, and now you're just at the
poi nt of taking proposed action.

CHAlI RPERSON M TTEN:  Okay.

MR. BERGSTEI N: It's on consent cal endar because
there's been no proceeding hearing, and you need to use the
consent calendar to be able to go directly to a proposed action
wi t hout doing a hearing.

CHAI RPERSON M TTEN: Thank you. I was sort of
just mssing the nexus there.

Okay, so | would nove approval of the proposed
rulemaking in Zoning Conmm ssion Case No. 00-28TA with the
amendnments that | articul ated.

MR. PARSONS: Second.

CHAI RPERSON M TTEN: W have a nmotion and a
second. |s there any discussion?

MR. MAY: Yes. Guven this is a recent rul emaking
that | have not been part of.

CHAI RPERSON M TTEN:  Okay.

MR MAY: So, | should abstain from this,
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correct?

MR. BERGSTEIN. No, you don't have to.

MR. BASTIDA: You don't have to.

MR MAY: Okay.

CHAlI RPERSON M TTEN: I think the idea is given
that what exists as the ordinance w thout knowing all of the
background, do you find that these anmendnents that are being
proposed in ternms of |anguage nodification are satisfactory?
So, we woul d wel cone your participation.

MR MAY: Okay.

CHAI RPERSON M TTEN: Al those in favor, please
say aye.

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, please say
no.

(No response.)

CHAI RPERSON M TTEN: M. Bastida?

MR. BASTIDA: The staff will record the vote four
to zero, Ms. Mtten nmoving and M. Parsons seconding, and M.
Hood and M. May voting on the affirmative.

CHAI RPERSON M TTEN: All right.

MR.  BASTI DA: M. Hannahan not present, not
voti ng.

CHAI RPERSON M TTEN: Okay. I'"d just like to
acknowl edge that we have received nunerous pi eces  of
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correspondence, and it all related to the -energency text
amendment prohibiting concrete plants or requiring special
exception consideration of concrete plants in certain areas of
the city. Then, M. Bastida has provided us a remnnder
schedul e, and we need to just adjourn to the back roomto deal
with sone admnistrative things, so please no one |eave
preci pitously.

Anything else, M. Bastida?

MR. BASTIDA: The staff has no further matters.

CHAI RPERSON M TTEN:  Thank you.

MR.  HOOD: Madane Chair, if we could get an
update from M. Bastida on the neeting that he's in the process
of getting going with the DOCES. If he can just give us an
updat e.

MR. BASTI DA: Yes, M. Hood. The staff has
contacted the individuals in both departnments, and they are
willing to neet with the Comrission. | have prepared a drafted
agenda with the help of the chairman and will be contacting the
individuals to neet with them either here or at their offices,
sonmetinme in the first half of December.

I will be in touch with the Comm ssioners that

expressed an interest in attending that neeting. So far, it has

been M. Hood and Ms. Mtten. If M. May and M. Parsons are
interested, | wll try to accommpdate everybody to attend the
meeting. | might rem nd individuals that when you are trying to
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put together a neeting and you have nany participants, usually
it is very difficult to set that neeting because of conflicts in
cal endars.

CHAI RPERSON M TTEN: Well, we know that you are
up to the task, M. Bastida.

MR.  HOQOD: Thank you, M. Bastida, for getting
that nmeeting going because | have sonething else | would like to
harp on as soon as we get this finished.

CHAI RPERSON M TTEN: If there is no other
busi ness before the Conm ssion, this neeting is adjourned.

(Wher eupon, the above-referenced matter was

conclude at 4:17 p.m)
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